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THOMAS H. BENTON AS A LAWYER 


By EuceENneE L. DIpIER 


HEN the wilderness was king, and 
the fair land of Tennessee was over- 
run by hordes of lurking Indians, a small 
body of pioneers from North Carolina 
crossed the mountains and settled near 


Nashville, Tennessee. In the party were 


the widow Benton and her son, Thomas H. 
Benton. They had inherited a large tract 
of land from the elder Benton, who had been 
a lawyer in good standing in North Caro- 
lina. The father died when the son was 
only eight years old, and the boy’s educa- 
tion was begun by his mother, who pos- 
sessed a much broader mental cultivation 
than was usual at that time and place. 
She taught her son history and biography, 
and he thus acquired a taste- for reading 
and study which never left him in all his 
subsequent busy public life. After the pre- 
liminary studies he entered the University 
of North Carolina, at Chapel Hill, but had 
been there a short time only when the 
removal to Tennessee put a stop to his 
college education. Having decided to study 
law he found in his father’s library the 
necessary books for that purpose, and he 
went to work with energy, at the same time 
teaching a country school. 

In the course of time he was admitted 
to the bar, and opened an office in a log 
house in the wild frontier town of Franklin. 
It was a lawless, rough, coarse, brawling 
set among whom the future senator and 
statesman was thrown in his early manhood. 
Physically, they were a splendid body of 
men — brave, daring, free, and independent ; 
mentally, they were uneducated, unrefined, 
uncouth. Benton was far superior to the 
backwoodsmen both in mind and breeding, 





and in all the higher attributes of the class 
he was a magnificent representative of the 
strong, hardy, daring pioneers of Tennessee. 
His masterful mind and fearless soul marked 
him as a natural leader among those half- 
Savage men. Dueling was the most refined 
way of settling disputes among the better 
class, while street fights, in which lawyers, 
politicians, and even judges participated, 
were of daily occurrence. Of these Benton 
had his share. Like his friend, General 
Jackson, he knew not the meaning of the 
word fear, and being quick, fiery, and 
spirited, he had many affairs of honor and 
tavern brawls. Like Jackson he fought his 
way, first through the bar and afterwards 
through politics, reaching a commanding 
position in both. 

After the War of 1812, in which he was 
a colonel, Benton crossed the Mississippi 
and took up his permanent residence in the 
then territory of Missouri, in the French- 
American-Spanish city of St. Louis. Mis- 
souri was at that time the western border 
of civilization, or, rather, beyond the border 
of civilization. The people were very ‘‘wes- 
tern” in their habits. Success depended as 
much, if not more, upon push, pluck, audac- 
ity, and personal courage, as upon a knowl- 
edge of the law and experience at the bar. 
Judges rode to court armed to the teeth, 
carrying enormous pistols, and long, dan- 
gerous, murderous-looking knives, which 
were freely used upon the slightest provo- 
cation. Court week was the favorite time 
for persons to settle their quarrels, and the 
judge adjourned the court to allow the 
lawyers, and othets, including his Honor, 
to witness the fight. 
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In those days in Missouri and the West, 
generally, law and politics went hand in 
hand; all lawyers were politicians, although 
all politicians were not lawyers. Benton’s 
vigorous intellect and forcible character soon 
made him one of the leaders of the bar of 
Missouri. Ina new country, where land was 
acquired upon easy terms, there were many 
disputed land titles. This was especially 
the case in Missouri, where the titles to land 
were very mixed, based, as many of them 
were, upon concessions of land made by the 
old Spanish and French governments, which 
had been ratified by Congress, subject to 
certain conditions which the Creole inhabit- 
ants refused to fulfill. Congress decreed that 
these ‘“‘inchoate’’ claims must be brought 
before the United States recorder of land 
titles. The Missouri bar were divided as to 
what was the proper action to be taken 
on them. The majority of the lawyers in- 
sisted that those claims should be held 
void, but a strong minority, headed by 
Benton, were opposed to the forfeiture of 
property on merely technical grounds, and 
declared in favor of affirming every honest 
claim. Benton was the most influential 
lawyer on that side of the question, and as 
he was recognized as the ablest, most honest, 
and active lawyer at the bar, had many 
titles under his professional care. His com- 
pensation depended upon his success, and 
he might have acquired a great fortune in 
this business, but before the matter was 
settled he was elected to the United States 
Senate, when Missouri was admitted into 
the Union in 1821, after a memorable con- 
test, in which the newly elected senator had 
taken an active part. As soon as he was 
elected he informed his clients that he 
could no longer act as their attorney in 
prosecuting the claims, as their success 
would depend largely upon what action 
Congress would take; and as he was now 
a member of Congress, he was bound to 
consult, not the private interest of his clients, 
but the good of the whole community. As 
senator he was determined to be perfectly 











unbiased in acting upon the matter of the 
claims. In this he showed a sensitiveness 
of conscience which might be imitated with 
advantage at the present day. It was this 
admirable scruple of the new senator from 
Missouri which kept him out of a handsome 
fortune, but won for him the unqualified 
approbation of the people of Missouri, who, 
recognizing his preéminent honesty as well 
as great ability, returned him to the senate 
again and again until he had served the 
unparalleled period of thirty years. In this 
august assembly, Thomas H. Benton ranked 
high as a patriot and statesman, at the time 
when the genius and eloquence of Clay, Cal- 
houn, and Webster dominated the Senate, 
and over-shadowed all lesser luminaries. 
Colonel Benton was the leader of the Senate 
in the support of President Jackson’s admin- 
istration, in opposition to the powerful 
triumvirate just mentioned. His long ex- 
perience as a lawyer was of great service 
to him in the many measures which he 
advocated or opposed in the Senate. His 
knowledge of the law was not so profound 
as that of Webster — not so ornamental as 
that of Wirt—not so showy as that of 
Clay, but it was just what was required 
beyond the Mississippi during the first 
quarter of the nineteenth century. As a 
lawyer he laid the foundation of his future 
political fortune, and although he never 
returned to the active practice of his pro- 
fession, he never forgot what it had been 
to him in the strenuous days of his youth. 
When Alexander the Great was asked 
whether he would take part in the Olympian 
games, it is recorded that he answered, 
“Yes, if kings will be my antagonists.”’ 
During the thirty years that Thomas H. 
Benton sat in the Senate of the United 
States, he had greater than kings as his 
antagonists in that great political arena. 
Not quite forty years old when he was 
elected to the Senate, he took at once a 
prominent position in that high assembly, 
most of the time leading his party, and all 
the time exerting a powerful influence upon 
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public affairs. He was a man of strong 
convictions, and he had the courage to stick 
to them in defiance of the press, his party, 
and public opinion. Five successive terms 
Missouri had elected him to the Senate, 
but when he was a candidate for the sixth 
time, the pro-slavery and ultra Southern 
men were in the majority of the legislature, 
and he suffered his first defeat. His active 
mind could not remain idle, and as he was 
too old to return to the practice of his pro- 
fession, he determined to use his pen, as he 
could no longer use his voice at the bar or 
in the forum. He wrote his great work, 
“Thirty Years’ View of the Working of the 
Government of the United States.” In this 
work, which covered his entire period of 
service in the Senate, he presented a con- 





nected history of public affairs from the 
time of Adams to Pierce. After finishing 
this important work, he undertook the gigan- 
tic task of condensing and revising the de- 
bates in the Senate from the foundation of 
the government. This was a laborious task 
for a man of seventy-five, but he continued 
it daily until prostrated on his deathbed. 
The work was completed down to the great 
compromise debate of 1850, in which he had 
taken a prominent part, together with Clay, 
Webster, Calhoun, Seward, Davis, Chase, 
and other leaders of the Senate. The last 
pages of the work were dictated in whispers, 
on his deathbed, when he could no longer 
speak aloud, a remarkable example of mental 
energy surviving physical decay. 
BaLtTimorE, Mp., October, 1906. 
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THE JURISPRUDENCE OF LAWLESSNESS 


By Tuomas J. KERNAN 


A FEW weeks ago I received from a 
great metropolitan journal a tele- 
graphic request for a legal opinion stated 
substantially as follows: 

“A man of wealth takes a young and 
beautiful girl under his protection. After 
the lapse of a year or more, she marries 
another man of wealth. After the marriage, 
her former protector does not renew his 
relations with her, but makes disparaging 
and insulting remarks about her, and her 
husband kills him without warning. Does 
this statement of facts present a case that 
would warrant a jury in returning a verdict 
of ‘not guilty’ under the ‘unwritten law’?”’ 

I promptly replied that I was unable to 
give an opinion upon the case stated as I 
was an attorney-at-law and not an attorney- 
at-lawlessness. The evident good faith and 
charming naiveté of this request, however, 
started a train of thought that ended in the 
query: ‘‘Do not we in America have, in 
reality, a jurisprudence, as it were, of law- 
lessness as well as a jurisprudence of law?” 
The more thought I have given this subject 
the more thoroughly convinced I have be- 
come that we have such a jurisprudence 
with its general principles — or rules, if you 
object to the use of the word principles in 
such a connection —its particular excep- 
tions, refinements and distinctions. It is a 
jurisprudence which has almost assumed the 
dignity and symmetry of a system. It is 
neither legislative nor judge-made. It 
might, not inaptly, be styled a system of 
jury-made lawlessness, or juries’ imprudence, 
which recognizes rights that are forbidden 
by law and denies rights that are granted 
by law. Necessarily it has no codes or text 
books, hence its pre-eminent claim to the 
title of “The Unwritten Law.” It is in 
flagrant violation of all statutes, hence it is 
styled by its advocates, “ The Law Above 





the Statutes’’ or ‘“‘The Higher Law.”” It has 
its basic foundation in the public opinion of 
the communities in which it prevails, and 
has all the certainty and sanction that con- 
stitutions or statutes could give it. 

It is not my purpose at this time to codify 
this jurisprudence of lawlessness or to make 
an exhaustive commentary upon it. The 
subject is too vast to be thus treated within 
the limits of a paper of this character. I 
shall merely formulate its fundamental rules 
constituting, as it were, the decalogue of 
the system, endeavor to trace their origin 
and find the reasons, if possible, of their 
validity and persistence, touch upon their 
effects upon society and ask if some of them 
may not be amended and legally adopted 
into the jurisprudence of law, and the rest 
wholly abrogated or made harmless. 

This jurisprudence of lawlessness has both 
its criminal and its civil features. I have 
undertaken to formulate the system’s deca- 
logue in the following ten cardinal laws: 


Law I. 


Any man who commits rape upon a 
woman of chaste character shall, without 
trial or hearing of any kind, be instantly 
put to death by his captors or other body 
of respectable citizens not less than three 
in number; and they shall have the right to 
determine the mode of execution, which may 
be both cruel and unusual, the Constitution 
and laws of the state and of the United 
States to the contrary notwithstanding. 


Law II. 


Any man who commits adultery may be 
put to death with impunity by the injured 
husband, who shall have the right to deter- 
mine the mode of execution, be it never so 
cowardly. 
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Law III. 


Any man who seduces an innocent girl 
may, without a hearing, be shot, or stabbed, 
to death by her, or any near relative of hers; 
and if deemed necessary by the slayer, such 
shooting, or stabbing, may be done in the 
back, or while lying in wait. 


Law IV. 


Any man who traduces a virtuous woman’s 
character for chastity may be shot with 
impunity by her, or by her husband, or any 
near relative; but the offender must first be 
given an opportunity to deny and disprove 
the charge, or to retract and apologize. 


Law V. 


The survivor of a fatal duel must be ac- 
quitted, if the duel was fairly conducted 
according to the time-honored provisions of 
the Code of Honor. 


Law VI. 


Any man who kills another in a fair fight 
shall not be found guilty, either of murder 


.or manslaughter, but must be acquitted, 


even though he be the sole aggressor. 


Law VII. 


The lie direct and certain other well 
known opprobrious epithets, which consti- 
tute mortal insult, are each equal to a blow, 
and any of them justifies an assault. 


Law VIII. 


In prosecutions for stealing horses, cattle 
or hogs, the presumption of innocence is 
shifted in favor of the live stock, and the 
accused is presumed to be guilty. 


Law IX. 


In all civil suits by natural persons against 
corporations, the defendant corporation is 
presumed to be liable, and can establish 
want of liability only by a clear and decided 
preponderence of evidence. 





Law X. 


In every action by employee against em- 
ployer for personal injury, the plaintiff shall 
recover damages, unless the defendant em- 
ployer proves want of liability beyond a 
reasonable doubt; and, in all such cases, 
the measure of damages shall be the pitiful 
condition of the plaintiff, the sympathy of 
the jury and the ability of the employer to 


pay. 


All of the foregoing lawless laws are in 
full force and effect in some parts of this 
great and growing republic; and some of 
them in all parts of it. Wherever they are 
effective, they are enforced with much 
greater certainty and celerity, than any 
written statutes or sacred constitutions. 
Their existence poses a problem for Ameri- 
can lawyers, the solution of which is des- 
tined to test severely their ability, courage 
and patriotism. 

It will be observed that most of these 
lawless laws are operative within the do- 
minion of criminal law; but we shall see 
later that those operative within the do- 
minion of civil rights are none the less 
important. All of them, in their last analy- 
sis, have their origin and source in some real 
or supposed failure, defect or injustice of 
the law itself; most of the lawless rights 
they establish are granted by them as the 
counterparts of the real or supposed lawful 
wrongs which they are meant to compen- 
sate. The slow and painful processes of the 
courts and the utter inadequacy of all legal 
remedy for certain crimes have given rise 
to all the rest. 

They seem to be abnormal and malignant 
growths upon the body of the law, and they 
must be either excised or removed by con- 
stitutional treatment of the legal system 
itself. The indicated remedy is necessarily 
legal, and it is the first great duty of Ameri- 
can lawyers to discover and apply the 
remedy. That some radical remedy is the 
crying need of the hour none can deny. 
When the punishment of crime itself be- 
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comes a crime, all organized government is 
shaken to its foundation stones and the 
fabric of civilization is fast tottering to its 
fall. It surely, then, behooves us, as the 
conservators of order and the preservers of 
civilization, to consider this subject most 
seriously and most closely. 

These bastard laws of violence and wrong, 
like real laws, have their evolution from 
infancy through adolescence to maturity 
and thence to decay. Some of those we 
have cited are now in the full vigor of 
youth, some have reached the fullness of 
maturity, and some are falling into their 
decadence. Let us consider them somewhat 
in detail. 

The strongest one of them all is the first 
which has been designated ‘‘ Law I,” rela- 
tive to the violation of women by beasts in 
human form. This seems to be a law of 
almost universal application everywhere, 
and both the atrocious crime and its illegal 
and inhuman punishment seem to be alarm- 
ingly on the increase. It is almost impos- 
sible to read the morning paper any day in 
the year without seeing the report either 
of such a crime or such a punishment, often 
of both, and not seldom of more than one 
instance of each. 

This deplorable condition of affairs has 
lately been accentuated and emphasized by 
the nullification of a decision of the Sup: eme 
Court of the United States by a Tennessee 
lynching and the public shooting of a rapist 
in the presence of the Governor of South 
Carolina; while, of late years, the horrors 
of torture and the stake have been borrowed 
from the dark ages to add to the brutailty 
of the terrible spectacle. It is impossible 
that the best, or even a high type of civili- 
zation can be developed or, having already 
been developed, can endure in a country 
where such atrocities are permitted, and, 
worse still, find their advocates and apolo- 
gists. It may be trite, but it is as true as 
it is trite, that there is no safety beyond the 
realms where rules the law unchallenged in 
serene and sublime majesty proclaiming with 





the very voice of Deity: “Vengeance is 
mine; I will repay.” 

The first great fundamental right of every 
one accused of crime is a fair and impartial 
trial, and where this is denied liberty dies, 
personal security perishes from the earth, 
and all human rights are crucified. It 
matters not how heinous the crime or how 
guilty the criminal, this first great right of 
man must be preserved. It may, it is true, 
sometimes prove the means of escape for 
the guilty, but it is the only protection of 
the innocent. To those who ask: “If it be 
only necessary to deny, what will become of 
the guilty?’’ it may be fitly answered in 
the words of the Roman Cesar: ‘‘If it be only 
necessary to accuse, what then will become 
of theinnocent?’’ No, this inalienable right 
cannot be justly denied to any man and 
should be accorded even to Judas Iscariot 
if he were called before an earthly tribunal 
to answer for his betrayal of the Master. 
Apart from the crime under discussion, 
there is perhaps nothing more revolting to 
the human heart than the punishment of 
the innocent. To prevent this, all consti- 
tutions and all systems of law provide for 
the careful judicial investigation of all crimi- 
nal accusations. In spite of every possible 
precaution, it sometimes happens that an 
innocent man is convicted and punished, 
as witness the Dreyfus case which so shocked 
the world. When an insensate and infuri- 
ated mob usurps and exercises the functions 
of the judiciary and arrogates to itself the 
right to mete out life or death to a fellow 
human being, what safety is there then for 
the citizen, what protection for the inno- 
cent? How many guiltless men have thus 
been condemned and executed by lawless 
mobs can never be known, but it is certain 
that many more will be added to the number 
unless this evil practice is soon arrested. 

The outrage upon the rights of the indi- 
vidual accused is not all of the evil engen- 
dered and propagated by the resort to 
lynch law in such cases with its frequent 
attendant horrors of torture, mutilation. and 
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the stake. The wound inflicted upon the 
law and upon society is even deeper and 
more ghastly. The flagrant violation and 
open defiance of law involved in the prac- 
tice sets all law and authority at naught. 
It degrades the courts, debases the adminis- 
tration of justice, brings judges, juries, and 
lawyers all into contempt and strikes at the 
very roots of all social order. 

One of the most deplorable results of 
such open and violent infractions of the law 
is their baleful educational influence. Apart 
from their evil influence upon the formation 
of the character of the youth of the country, 
apart from the fact that men who have 
participated in such an execution have now 
stained their hands with human blood and 
will be all the more ready to share in other 
executions of the same kind, these men who 
have done this and escaped punishment, 
and even heard themselves applauded for it, 
are apt to think that, if they have in this 
case administered justice so much better 
than the courts, they are able to do equally 
as well in all other cases, and that the courts 
of justice are mere useless survivals of an 
effete and decadent civilization which may 
as well be abolished or, at least, entirely 
ignored. Thus the road to anarchy is 
opened wide with the gaunt, grim figure of 
the red specter grinning in the distance. 

In view of the utter fiendishness of the 
crime, some of us might be willing to waive 
even these potent objections to lynch law 
if it were effective to prevent the crime; 
but it is not. Experience has clearly dem- 
onstrated that it has absolutely no deterrent 
effect. 

If, then, lynch law is an unmixed evil and 
utterly ineffective to prevent repetitions of 
the crimes it punishes, why is it that it is 
tolerated and even approved and applauded 
in so many highly organized, highly civi- 
lized and thoroughly refined communities in 
our country? The question is pertinent, 
and it will be necessary to find the true 
answer before we can hope to discover the 
remedy. The ready answer of the apolo- 





gists for lynch law is that to require the 
victim to testify in open court to the facts . 
necessary to convict is to repeat the outrage. 
In the case of a pure and modest woman, 
this is unquestionably a powerful argument; 
but the men who string up the fiend in 
human shape, or riddle his body with bul- 
lets, or burn the cringing wretch at the stake 
are not spurred to this frenzied action 
by any such consideration; such a logical 
argument comes in cooler moments as an 
after-thought. It is their overwhelming 
horror at the unspeakable fiendishness of 
the crime and their clear conviction that no 
punishment now provided by law is ade- 
quate to expiate it that sends the red blood 
pulsing from the surging heart to the heated 
brain, there to cry aloud for vengeance, 
that brooks no delay and demands sure, 
swift, and sudden death as the only atone- 
ment. 

Any remedy for lynching, to be effective, 
must remove all excuse for it, otherwise it 
will be merely a remedy for symptoms of 
the malady, and foredoomed to ignomini- 
ous failure. The proof of certain brutal 
facts, now required by law, must be dis- 
pensed with, and the attempt, accompanied 
by actual personal violence, must constitute 
the crime. In the case of any pure and 
modest woman, the outrage to her feelings 
is completed by such an attempt, and the 
crime also should be held to be then com- 
pleted. 

The testimony of witnesses should be 
taken in camera, in the presence of the 
accused and counsel and such persons only 
as the judge may admit to the hearing. 
The testimony, when taken, should be held 
inviolate, as is now done in certain divorce 
cases in some of the states. The publication 
of sensational reports of the proceedings in 
court should be prohibited by law. The 
trial should be speedy, and there should 
be no appeal. The judgment of the court 
should be instantly executed. 

Attempts and the personal violence that 
accompanies them vary so greatly with the 
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circumstances and the persons concerned in 
each particular case that the jury should 
have the right to render a verdict of guilty 
with or without capital punishment. ‘It 
is safe to say that they will always impose 
the death penalty in all proper cases. 
Where a verdict of guilty without capital 
punishment is rendered, the judge should 
have a large discretion in the imposition of 
the penalty, in crder that he may be able 
to make the punishment fit the crime. But 
where the verdict is guilty with capital pun- 
ishment, swift and inexcrable death, in 
horrid form, should be the inevitable pen- 
alty. The crime stands alone in horror 
among all crimes, and its punishments too 
should stand alone in terror among all pun- 
ishments. The convict should be executed 
in public by some form of death so supremely 
horrible as to strike terror even to the hearts 
of fiends themselves. 

The English in India found that the death 
penalty had no terrors for the mutinous 
Sepoys until they began to blow them into 
eternity from the mouths of cannon. It 
might be well legally to destroy our human 
fiends by blowing them into atoms with 
dynamite, or by casting them into a burning 
pit, simulating as nearly as may be the 
popular conception of the fires of hell. Only 
such a death will ever seem adequate pun- 
ishment for such a crime. If the punish- 
ment be inhuman, is there anything human 
about the crime or the criminal? Is any 
sacrifice too great to be demanded in expia- 
tion of such a crime? If it is not granted 
by the law, the wild cry for vengeance of a 
people writhing in dumb, helpless agony will 
continue to be heard and heeded by the mob; 
and lawless executions will increase in num- 
ber and in horror. The situation is daily 
becoming more unbearable, and we lawyers 
must end it or cease boasting of our useful- 
ness to civilization and society. 

Laws II, III, and IV of our decalogue may 
be considered together, as they are all of 
the same character, denounce offenses 
against women, and impose the death pen- 





alty. It is interesting to note the careful 
distinctions and studied refinements made 
by this barbarous code of lawlessness which 
are well illustrated by these three of its laws. 
It will be observed that the adulterer may 
be slain by the husband alone, while the 
seducer and the slanderer may be put to 
death either by his victim or by any near 
relative of hers. Mark also that the adul- 
terer and the seducer may be assassinated 
without warning of any kind, while the 
slanderer must have a hearing and be given 
a chance for his life. 

None of these three laws are so widely 
recognized and enforced as Law I, but they 
are recognized and obeyed to an extent 
sufficient to make them extremely danger- 
ous both to individuals and to society. 
When any one of them is set up in defense 
of a prosecution for homicide, it is seldom, 
indeed, that the accused is convicted; and 
who shall say how often they are thus 
falsely pleaded to excuse bloody murder? 
While their enforcement is not usually at- 
tended with the multiplied horrors of lynch- 
ing, yet they are amenable to all the other 
potent objections to that bloody custom 
and to some others peculiarly their own. 
The bloody work of the lyncher is not a 
solitary crime; it is usually done, to some 
extent-at least, in the open, but the offenses 
denounced by these three laws are usually 
punished by cowardly assassination at the 
hands of one man without sponsors or wit- 
nesses. In case of rape there is always, at 
least, proof of the corpus delicti; this is fre- 
quently lacking in cases of adultery, seduc- 
tion, and slander. When we add to this 
grave defect in the proof of a capital crime 
the many powerful motives to charge these 
offenses falsely in justification of homicide 
prompted by other motives it becomes evi- 
dent that no civilized state can long endure 
them and that they must be abrogated. 

They all probably have for their ratson 
d’étre the absurdly inadequate remedy pro- 
vided by law. In many of the states none 
of these offenses are punishable as crimes, 
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and the injured person is relegated to a civil 
action for damages. What consolation does 
such a remedy bring to outraged husband or 
innocent girl victim, or her family, for a 
happy hearthstone desolated and a precious 
life blasted forever? “The jingling of the 
guinea ”’ never did and never will ‘‘ help the 
hurt that honor feels.’”’ What surprise is 
it, then, that one so deeply injured should 
himself seek redress when the law gives him 
none? Such crimes should be made felonies 
at law and their perpetrators should be clad 
in stripes. The humiliation of a public trial 
should be spared the victims. Such trials, 
both civil and criminal, should be had in 
camera, and whatever evidence is reduced to 
writing should be put under seal and kept 
under seal until it shall no longer be neces- 
sary to keep it, when it should be destroyed. 
When an appeal to the law can be made 
without real or supposed loss of dignity and 
with reasonable certainty that a penalty 
commensurate with the crime will be in- 
flicted, these three lawless laws will cease 
to have effect and the number of bloody 
murders in these United States will visibly 
decrease. God speed the day when this 
shall be! 

It is customary nowadays to say that the 
duel belongs to a barbarous age that is 
past, and that the code duello is obsolete. 
It is true that the formal duel, with sec- 
onds and surgeons and all the punctilio 
of diplomatic procedure, is no longer in 
vogue in this country, but a much more 
dangerous and deadly form of it, the street 
duel, is still too much the fashion and gives 
no sign of decadence. In the old days of 
the ceremonial duel the laws of most, if 
not all, of the states provided that the sur- 
vivor of a fatal duel should be guilty of 
murder and punished with death. In those 
good old days a learned judge, full of years 
and honcrs, in his charge to the jury in a 
case under a such statute, said to them: 
“ Gentlemen of the jury, the law provides 
that any man who kills another in a duel is 
guilty of murder and shall suffer death, and 





I so charge you; but, gentlemen of the jury, 
the evidence in this case shows that this 
duel was as fair as any duel ever fought 
between two gallant gentlemen on Missis- 
sippi’s sacred soil, so famed for glorious 
affairs of honor.” It is needless to say that 
the jury promptly acquitted the accused. It 
is hardly a debatable question that the code 
duello did save more lives than it cost. I 
once had a published copy of it in my 
library and appealed to it more than once 
with the result of avoiding bloodshed in 
every instance. 

Laws V and VI apply to both forms of 
the duel. The formal duel has become so 
rare that, for our purpose, it may be re- 
garded as a negligible quantity. But the 
street duel is so deadly, both to participants 
and bystanders, so utterly destructive of 
all peace and good order, that some means 
should be found instantly to suppress it. 
It is true that it gradually disappears befcre 
the slow march of civilization; but it is our 
duty, as lawyers, to speed this unwelcome 
parting guest. When death occurs, the 
charge of murder or manslaughter is most 
frequently met by what has come to be 
known as the hip-pocket plea of self-de- 
fense. It is proved by the prisoner that the 
deceased reached for his hip-pocket as if to 
draw a pistol, when the prisoner managed 
to draw first and shot the deceased in self- 
defense. The deceased is not in a position 
to deny the statement; and, although the 
killing is almost always murder cr man- 
slaughter under the law, the jury finds that 
it was a fair fight, in which each combatant 
had an equal show, and promptly renders a 
verdict of ‘Not guilty’’; and the accused 
receives an ovation of congratulations from 
his friends and admirers, and returns to the 
bosom of his family, not a criminal, but 
something of a hero. So very common are 
occurrences of this kind in some jurisdic- 
tions that the law of manslaughter has 
become practically obsolete. 

The question of a remedy here is most 
difficult. The plea of self-defense is always 
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at hand, the proof is easy, and contradic- 
tion, in most cases, impossible. Some have 
suggested that the old ceremonial duel be 
revived and legitimized, with the proviso 
that neither firearms nor daggers be used; 
in other words, that the French duel should 
be transplanted to American soil. It is 
very doubtful whether it would flourish here. 

The street duel is usually fought with 
weapons carried concealed upon the persons 
of the combatants. If it were possible effec- 
tually to prevent the carrying of concealed 
weapons, these deadly affrays would cease 
automatically. This, however, seems to be 
impossible of accomplishment by ordinary 
legislation; all the states have laws prohibit- 
ing and punishing the practice, and yet it 
goes merrily on without surcease or appre- 
ciable decrease by reason of such laws. 

However, while it seems to be impossible 
to prevent the carrying of concealed weapons 
by imposing a penalty for so doing, much 
good might possibly be accomplished by 
making the use of a concealed weapon, 
where death results, highly criminal per se, 
despite proof of self-defense. A law of this 
kind properly enforced would undoubtedly 
materially decrease the number of street 
duels, because there would be no defense 
for the survivor if he used a concealed 
weapon. If the use of a concealed weapon 
were thus made per se criminal, men would 
cease carrying them, and the many homi- 
cides of all kinds which now stain our annals 
would be materially diminished. All hail 
and welcome the happy advent of that 
auspicious day! 

Under the theory of the old common law 
only cowards were permitted to kill in self- 
defense; a man was compelled to flee like a 
craven and be cornered like a rat in a hole 
before he could legally deliver the coup de 
grace to his adversary. The refinements of 
the bench and the rough-edged adminis- 
tration of justice from the jury box finally 
succeeded in amending that absurd law, and 
now flight is no longer necessary, but the 
person attacked may pursue and kill his 





adversary if necessary to his own protec- 
tion. 

Equally senseless as the old law just cited 
is the modern law that no words justify an 
assault. By common consent a man who 
brooks a mortal insult without instantly 
resenting it stands disgraced in the eyes 
of all men. In these circumstances, then, 
can it be expected that such an unnatural 
and absurd law should command either 
respect or obedience? Law VII of our 
Decalogue of Lawlessness ordains that it 
shall not; and Law VII is enforced in all 
jurisdictions in this country; and it is right 
that it should be. The law of the land 
should not force any man to sacrifice his 
self-respect and the respect of his fellow- 
men in order to obey the law. Our lawless 
Law VII makes the lie direct and certain 
other mortal insults equal to the first blow 
that justifies the immediate punishment of 
the offender. This doctrine is more in har- 
mony with common sense and right reason, 
and should be legitimized and incorporated 
in the law of the land. It goes without say- 
ing, of course, that when this is done legal 
safeguards should be provided to prevent 
its abuse. 

When the pioneer first pressed his adven- 
turous way through the hidden mysteries 
of the enchanted forest that once covered 
this vast continent, his horse and his rifle 
were his only friends. When he established 
his solitary ranch on the lonely and far- 
stretching prairie, his horses, his cattle, and 
other live stock were his only wealth. These 
were all the easy prey of thieves and marau- 
ders. Small wonder, then, that they should 
become the objects of his special solicitude 
and protection. At first the horse and 
cattle thieves were unceremoniously hung 
as soon as they were caught. The same 
spirit of protection for these dumb members 
of the household survives and manifests 
itself to-day in Law VIII of our decalogue, 
which presumes the guilt of the man accused 
of stealing any of them, and gives the animal 
instead of the accused the benefit of the 
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doubt. Fortunately the accused is usually 
caught in possession of the stolen animal, 
and then the burden of proof is properly 
imposed upon him. Be this as it may, the 
evil results arising from the enforcement 
of this Law VIII are not of sufficient im- 
portance to merit further discussion here. 
This exhausts our discussion on the Un- 
written Law in its criminal phases. It was 
said at the beginning of this paper that it 
also had its civil features of no less impor- 
tance than its criminal features. We are 
now come to the discussion of its doctrine 
of civil rights, which is, in great part, em- 
bodied in Laws IX and X of our decalogue. 
These laws are quite uniformly enforced 
by juries everywhere in the United States. 
They always give the natural person the 
advantage of the corporation, and the latter 
must make out the strongest possible case 
to escape an adverse verdict. In the case 


of a suit for personal injury by an employee 
against an employer, there is almost no 
escape at all for the employer. 


I am told 
that when the jury retires in such a case the 
first, and about the only question discussed 
is the quantum of damages, or, as they ex- 
press it, ‘How much shall we give the poor 
devil?”” The human heart is naturally 
sympathetic, and it is easy to be generous 
at the expense of another, especially if that 
other be rich or reputed so. Right here we 
find the sanction for these laws that smack 
so strongly of socialism. It is, as it were, 
the blind protest of the people against the 
unequal distribution of wealth, against the 
hopelessness of the struggle of labor against 
capital in this republic. The man in need 
of daily bread sees vast useless fortunes in 
the hands of. individuals, corporations, and 
syndicates ever growing greater, while his 
struggle for the necessaries of life constantly 
grows harder and more desperate. When 
the average man is called to decide between 
the two we need not be surprised that he 
undertakes to restore the economic equilib- 
rium, as it were, to the extent of his power, 
and favors the living, breathing, suffering 





man against the soulless corporation and 
the unfed laborer against the overfed capi-* 
talist. Of course this is all wrong, for all 
parties should be equal before the law, and 
the scales of justice should be poised by a 
goddess blinded both to favor and to fear 

But we all know that they are not so held, 
and that this chaste goddess obeys Laws 
IX and X of our decalogue just as implicitly 
as common mortal men do. This is a ter- 
ribly weak spot in our system of jurispru- 
dence, and, if not corrected, bids fair to un- 
dermine it utterly. 

The same sentiment that makes juries dis- 
regard the law in such cases is at the root of 
the widespread, restless discontent with 
social conditions that pervades the entire 
land to-day. The indiscriminate agitation 
against so-called trusts, the hatred of men 
of wealth, the agitation for public owner- 
ship of railroads and the like, all find their 
first cause in the protest of the people against 
the establishment of plutocracy in this coun- 
try. This species of bastard aristocracy is 
the worst form of caste known to men. Its 
ultimate evolution results in a few vulgar 
masters and a horde of overworked and un- 
derfed slaves. Should we be astonished, 
then, that freeborn Americans protest against 
the establishment of an oligarchy of wealth 
upon this sacred soil of ours, won from the 
wilderness, the wild beasts, and the savage 
by our great and gallant forefathers and 
since consecrated by the precious blood of 
the best and bravest of men. 

The ills of a state, ‘‘ where wealth accum- 
ulates and men decay,” are not cured by 
simples. The men of our country have not 
yet begun to decay, but the day is not far 
distant when they will unless wealth soon 
ceases to accumulate at its present alarming 
rate. I fear we must dig down deep and 
look far and wide before we can find remedy, 
or prophylactic, effective to arrest a morbific 
economic force of such giant strength as 
finds expression in the ills that now afflict 
us and promise to afflict us more. Disre- 
gard of law by the courts, arbitrary inter- 
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ference by the executive power, confiscatory 
legislation, are all quack remedies, worse 
than the disease, because they all deal with 
symptoms only; none of them strike at the 
root of the disease and eradicate it. Be- 
sides, they all involve the prostitution of 
the powers of government to improper pur- 
poses, which tends inevitably to the eventual 
destruction of all free institutions — nay, all 
government itself. 

Where, then, shall we find the remedy? 
I represent several railroads and some rich 
employers of labor. I am thoroughly famil- 
iar with conditions in Louisiana and several 
adjacent states. In respect of the abnormal 
accumulation of wealth in individual hands, 
and the consequent prevailing unrest and 
spirit of socialism that is to-day abroad in 
the land, I do not hesitate to say that my 
own, my native state, Louisiana, is far and 
away more fortunately situated than any 
other state in the union. A priori, this 
would seem strange, if not impossible; for 
Louisiana has the most heterogeneous popu- 
lation, living under the most widely varied 
conditions, of any portion of America. Her 
people differ from one another in race, 
religion, language, and tradition. Her topo- 
graphical structure embraces every type 
from marsh to mountain. Her variety of 
climate is illustrated by the variety of her 
products, which embrace everything from 
the cotton, cane, figs, and oranges of the 
South to the wheat, rye, and barley of the 
North, and from the beautiful tropic camelia 
to the shrinking northern crocus. It is but 
a few short years ago that her laws were 
printed and the processes of her courts con- 
ducted both in the English and the French 
languages. Despite all these contrarieties 
and consequent obstacles to harmonious 
government, I repeat that Louisiana is to- 
day the most happily governed state in the 
republic, and freest from the “hastening 
ills’’ of which the rest complain. 

Of course, there is a reason for this. It 
is to be found in the beneficent wisdom of 
her laws. There is no subject of which both 





the people and the profession of other states 
are sO ignorant as the law of Louisiana. 
To paraphrase an expression much in vogue, 
it is more Roman than the Civil Law, more 
French than the law of France. Trans- 
lated from La Belle France to the banks of 
the Mississippi in the heroic days of the 
Consulate, it escaped the withering touch 
of the despotic hands of the first and second 
empires, and their ill-starred attempts to 
establish a parvenu aristocracy on the ruins 
of the republic. 

The law of Louisiana prohibits fidez com- 
missa, or common law trusts, and makes the 
distribution of estates compulsory by forced 
heirship. The direct, sure, constant, and 
powerful operation of these laws effectively 
prevents the concentration of wealth in the 
hands of the few or makes it merely tem- 
porary. Under their salutary influence the 
distribution of wealth is uninterruptedly 
and automatically accomplished. It may 
be asked to what good purpose did our fore- 
fathers flee to the wilderness to escape the 
baleful effects of the laws of primogeniture, 
entails, and the other legal buttresses of an 
arrogant and oppressive aristocracy in Eng- 
land if they are to be revived here, as they 
are being revived to-day, in the form of a 
family compact by which the bulk of almost 
every great fortune is devised to one child, 
coupled with the agreement that it shall 
pass on down the line from father to son to 
the end of time; or if entails are practically 
reéstablished here, as they are being reés- 
tablished, by long trusts whereby property 
is tied up and taken out of commerce for an 
indefinite period. 

These evils are dissipated and cannot reap- 
pear under a system of law-forbidding trusts 
and compelling the distribution of estates 
by an equal division among the heirs. 
Thomas Jefferson declared that the best of 
all agrarian laws is the law of equal distri- 
bution among heirs. 

The limits of this paper do not permit a 
full discussion of the powerful influence ex- 
ercised by the laws of inheritance upon 
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human affairs. We cannot do better than 
close this paper by quoting what that emi- 
nent publicist, De Tocqueville, says of them: 


“It is true these laws belong to civil 
affairs, but they ought nevertheless to be 
placed at the head of all political institu- 
tions, for they exercise an incredible influ- 
ence upon the social state of a people whilst 
political laws only show what the state 
already is.. They have, moreover, a sure 
and uniform manner of operating upon soci- 
ety, affecting, as it were, generations yet 
unborn. Through their means man ac- 
quires a kind of supernatural power over the 





future of his fellow-creatures. When the 
legislator has once regulated the law of. 
inheritance he can rest from his labors. 
The machine, once put in motion, will go 
on for ages and advance, as if self-guided, 
towards a point indicated beforehand. 
When framed in a particular manner, this 
law unites, draws together and vests prop- 
erty and power in a few hands; it causes an 
aristocracy to spring, so to speak, out of the 
ground. If formed on opposite principles, 
its action is still more rapid; it divides, dis- 
tributes, and disperses both property and 
power.” 
Baton Rouce, La., August, 1906. 
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SOME 


NEEDED REFORMS IN 


DIVORCE LEGISLATION 


By E. D. Leacu 


HATEVER the direct influence upon 
future divorce legislation the action 
of the late Congress on Uniform Divorce 


Laws may be, the expressions of dissatis- 


faction with the present laws augurs well 
for some radical reforms in the near future. 

What these changes should be are not so 
easily agreed upon, as there seems to be a 
wide difference of opinion as to the nature 


and causes of the evils sought to be reme- | 


died. The term “the divorce evil”’ 
been so much overworked and is used to 
convey so many different ideas that it is 
not always easy to decide just what is in- 
tended to be understood when it is referred 
to. This, it would seem, is sufficient to 
warrant the statement that that popular 
opinion in this particular is not the result 
of well established facts or of reliable data. 

Because it is sometimes possible for mar- 
ried persons to secure a divorce with less 
difficulty in some state other than the one 
in which they are domiciled, is, undoubtedly, 
one of the popular conceptions of “the 
divorce evil.’”’ But the facts do not warrant 
such a conclusion. The Hon. Carroll D. 
Wright, after compiling the statistics of 
231,000 divorce cases in the United States, 
covering a period of twenty years from 
1867 to 1886, discovered that, where the 
place of marriage was known, 80.1 per cent 
of these divorces were granted in the states 
where the marriages occurred. It also ap- 
pearing that about twenty-three per cent 
of the people were not living in the same 
state where born, the Rev. Dr. Samuel W. 
Dike, the Secretary of the National League 
for the Protection of the Family, who 
assisted Mr. Wright in his investigation, 
estimated that not more than two or three 
per cent of these divorces were secured by 
persons changing jurisdictions for that pur- 
pose. That conditions have since improved 
is claimed by Prof. George Elliot Howard, 


has | 





an eminent authority, who says: “ At pres- 
ent (1905) the relative number of such 
clandestine divorces is doubtless much less 
than in 1886, for in many vital points the 
laws of the states then chiefly responsible 
for the evils have become more stringent.’’ 
So it would appear from the best available 
authority that the evils of the migratory 
divorce are chiefly imaginary. 

Statistics also show that the number of 
divorces in proportion to the number of 
Mafriages is increasing in European coun- 
tries as well as in the United States. There- 
fore, it is quite evident that American legis- 
lation is not solely responsible for the 
present condition, as some would have us 
believe. 

While the statutory grounds for divorce 
vary in the several states from one in New 
York to fourteen in New Hampshire, there 
does not seem to be any perceptible differ- 
ence among the states in the number of 
divorces granted in proportion to the num- 
ber of marriages. The slight variance that 
does exist is more liable to be the result of 
other causes than the difference in statutes. 

A somewhat extended, though unsystem- 
atic, inquiry among lawyers and judges 
who have given the subject unbiased con- 
sideration, confirms my experience that it 
is the exception rather than the rule when 
a divorce is sought solely because of a 
statutory offense. An exception should, 
however, be made in cases where the 
statutes permit divorces for confinement in 
the penitentiary, for insanity, and the like. 
But with these exceptions it appears to 
make very little difference what the statu- 
tory grounds are, so long as the desire to 
be freed from the matrimonial bond exists. 
The mere matter of evidence is largely a 
formality. 

It is right here that Science and the 
Church are in sharp conflict. The latter 
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insisting that it is a sin to satisfy such 
‘‘fickle desires;’’ the former believing that 
these desires are the result of violations of 
Nature’s laws over which Legislation and 
Religion have no control. Now, what should 
be the nature of the divorce legislation of 
the future? If the object of legislation is to 
benefit the individual and the state, then 
it must necessarily be along rationalistic 
lines; if it is to foster ecclesiastical dogma 
then, of course, let there be no divorce 
or, if there be, let the grounds therefor be 
of such fictious character as may be agreed 
upon. The present system is a typical 
illustration. 

Members of the medical profession are, 
as a Class, the best qualified to speak from 
experience concerning the primary causes 
for divorce. They usually know the rea- 
sons while the Courts only hear of the re- 
sults. In an endeavor to ascertain as 
general an opinion of the profession as pos- 
sible, several queries were recently sent to 
physicians throughout the United States, 
without distinction as to school, city, or 
country. A wide circulation of the replies 
received would create more sentiment in 
favor of reform legislation than any muck- 
raking achievement of modern times. A 
summary of the replies to some of the 
queries will, however, answer the purposes 
of this paper. 

In reply to the query as to what were the 
principal primary causes for divorce, the 
answers of eighty-nine per cent of those 
who replied may be generally expressed as 
being ‘‘improper marriages and unnatural 
marital conditions.’’ These conditions, it is 
claimed, are often pathological and the 
results of ignorance, indiscretion, incorrect 
modes of living, etc. The other eleven per 
cent did not answer this question, or replied 
that they did not desire to express an 
opinion, 

The want of proper instruction seems to 
be a most important factor, as ninety-seven 
per cent of the replies expressed opinions 
that education in sexual matters would over- 











come, at least to a large extent, the evils of 
improper marriages and unnatural condi- 


tions. Only three per cent doubted this. 
The character of the instruction is, of 
course, of primary importance, for a dis- 
tinction must always be recognized between 
moral and purely intellectual education. 
The latter would be of but little value, as 
piety, virtue, and self-control are not the 
constant attendants of learning or great 
gifts of genius; while the influences of the 
former would, if properly taught, prove of 
inestimable value to the individual, the 
family, and to society at large. 

The unreasonableness and injustice of our 
past and present divorce legislation is clearly 
seen when we understand that no matter 
what the real causes are which prompt 
married people to separate, it is necessary 
for one of them to commit a statutory 
offense, and in many states a crime, before 
a Court of Equity can take cognizance of a 
prayer for relief. To what extent these 
conditions tend to foster crime and disre- 
gard for law, would be an interesting sub- 
ject for investigation. But that a reform 
as to statutory causes would be of advan- 
tage to the individual and to society is 
obvious, for ninety-two per cent of ‘the 
physicians who replied to this query recom- 
mended that divorces be granted whenever 
pathological and psychopathical states, such 
as accompany or create abnormal sexual 
conditions, exist. Some few would make a 
distinction as to certain states when there 
were children. Of the remainder of those 
who responded, six per cent did not so rec- 
ommend, and two per cent did not express 
an opinion, 

Other investigations seem to sustain these 
opinions. For if divorces are the result of 
the conditions mentioned, we would expect 
to find many, if not most, of these condi- 
tions manifest soon after marriage, and the 
more serious the conditions the shorter 
would be the duration of married life. 
James Bryce is authority for the statement 
that in one-half of the cases in the United 
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States, divorces have been granted within | which divorced persons actually lived to- 


six years from the date of the marriage. 
Mr. Wright’s investigation showed that on 
the average 9.17 years elapsed between the 
marriage and the divorce, and that nearly 
two-thirds of the divorces were granted to 
the wives. Some recent investigations show 
that eighty per cent of the divorces are 
granted to the wives, and that they usually 
sue because of desertion when that is statu- 
tory, as is now the case in forty-six states 
and territories. The term of desertion now 
necessary to be proved varies from one to 
ten years, with an average of a little over 
two years, which is much less than was the 
averagein 1886. There is also, undoubtedly, 
a proportionate decrease in the average 
duration of marriages terminated by di- 
vorce. 

From these figures a conservative esti- 
mate would place the average time during 








gether at less than three years in one-half 
of the cases and at less than six years in the 
remainder. Judging from the reports of a 
few states which compile divorce statis- 
tics, the next government report will prob- 
ably show this estimate too high. 

While a few hundred physicians cannot 
voice the sentiments of the whole profes- 
sion, the unaminity of these opinions, com- 
ing as they do from some of the most promi- 
nent as well as the less conspicuous prac- 
titioners, certainly demands the most 
serious consideration. And while there is 
slight consolation here for the ecclesiastic, 
who can doubt but that legislation appli- 
cable to the conditions herein suggested 
would go far toward solving the real evils 
of the divorce and many other social prob- 
lems? 

MounpDsvILLeE, W. Va., October, 1906. 
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LAWYERS AND CORPORATE CAPITALIZATION 


By Epwarp M. SHEPARD 


WO matters which concern us as 
American lawyers, though quite dis- 
tinct, are truly related. The first is the 
reduced rank in popular esteem which the 
Bar holds to-day in public or political 
matters as compared with its rank a gen- 
eration or more ago. The second is the 
reform of one of the abuses in corporate 
management, which, since corporations are 
so large a part of the clientage of the modern 
lawyer, and since he is accordingly held 
responsible for some of their misdoing, has 
in real part caused such diminution of his 
share in the statesmanship of the country. 
Is it not true that our profession has in 
late years suffered a distinct loss of prestige 
in its relations to public life, a real diminu- 
tion in its hold upon the public sentiment 
of the American people? Certainly in my 
own state of New York, and in the other 
more populous and richer states, there is 
such change, material and even serious — 
at least it seems to be so. Do we not see 
or feel the change in many, perhaps most, 
of the states? Lawyers are richer; but they 
influence the public conscience less. And 
their influence, such as it is, in behalf of any 
public cause is often indirect or concealed 
— I do not now mean for sinister reasons — 
but lest the support of lawyers may injure 
the cause with the masses of people. 
Whether the change is to be permanent, no 
one can tell. You and I hope not; we 
believe not. Naturally enough we assume 
the change to be injurious to the Bar, to 
its power and large place in the public ser- 
vice; and others will hardly dispute that 
assumption. There will, however, be dis- 
pute whether the change be correspond- 
ingly injurious to the public welfare, whether 
politics and government suffer because the 
part of lawyers in them is less important. 
I frankly affirm my belief that our politics 
and statesmanship do suffer on that ac- 





count, and that this modern disparagement 
of the Bar is injurious to the thoroughness 
and sobriety of our statesmanship, to the 
persistence of principle in our politics. You 
remember De Tocqueville’s oft-quoted state- 
ments with respect to the United States of 
about 1830. Hesaid: | 

“As the lawyers form the only enlight- 
ened class whom the people do not mis- 
trust, they are naturally called upon to 
occupy most of the public stations. They 
fill the legislative assemblies, and are at the 
head of the administration; they conse- 
quently exercise a powerful influence upon 
the formation of the law, and upon its 
execution. ... 

‘‘The lawyers of the United States form a 
party which is but little feared and scarcely 
perceived, which has no badge peculiar to 
itself, which adapts itself with great flexi- 
bility to the exigencies of the time, and 
accommodates itself without resistance to 
all the movements of the social body. But 
this party extends over the whole com- 
munity and penetrates into all the classes 
which compose it; it acts upon the country 
imperceptibly, but finally fashions it to suit 
its own purpose.”’ 

The statesmen, the publicists, and politi- 
cal administrators, with few exceptions, in 
both political parties, were, at the time 
of our Civil War and long before and long 
after it, lawyers. During that war, many 
of the ablest officers in the armies, Union 
and Confederate, had come from the ranks 
of practicing lawyers. The function of our 
courts in the determination of constitutional 
questions, which, in underlying reality, are 
questions of constructive statesmanship, is, 
no doubt, one reason for, one illustration of, 
the breadth of view which has been nobly 
characteristic of the American Bar. Mr. 
Frederick Trevor Hill has pointed out, in 
the recent and interesting articles in the 
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Century upon the professional career of 
Abraham Lincoln, that, when he came to 
the presidency, he surrendered a railroad 
corporation practice perhaps the most im- 
portant of any in Illinois. Seward was a 
distinguished lawyer, as was his contempo- 
rary, Franklin Pierce, and as Webster, Clay, 
Calhoun, Silas Wright of New York, and 
your own Levi Woodbury had been before 
him. The Adamses and Jefferson of a still 
earlier day were lawyers until public duties 
occupied their entire time. Even General 
Jackson had been a successful lawyer and a 
judge upon the frontier before he was famous 
as a soldier. Anyone who carefully studies 
Jackson’s life, especially in light of his most 
interesting autographic correspondence with 
Martin Van Buren recently acquired by the 
Department of Manuscripts in the Congres- 
sional Library at Washington, will find, and 
perhaps to his surprise, that Jackson never 
lost the traits and instinct of the lawyer. 
Samuel J. Tilden was one of.the first, prob- 
ably the very first, of American corporation 
lawyers at the time that he was candidate 
for the presidency, and, as some of us think, 
elected to it. He was at any rate one of 
the first of America’s statesmen. Mr. Cleve- 
land, when he gave up the private earning 
of money upon his election to the gover- 
norship of New York, held an honorable 
and successful place as a lawyer, and espe- 
cially a corporation lawyer, at Buffalo. Mr. 
Harrison, twice his competitor for the presi- 
dency, held a like and even more distin- 
guished professional place in Indiana. And 
so I might go on. These men filled great 
places — Mr. Cleveland still fills such a 
place —in American public life. Dispar- 
agements of the legal profession, some of 
them jocose and most of them tolerably 
frivolous, were as common in those days as 
now. But the conception that a lawyer 
was dedicated for life or his career to the 
interests of any client, however important, 
or any set of clients, however important, 
was not known. It was then and very 
sensibly- supposed that the same rigorous 





rule of honor to which the lawyer must be 
subject when he represents a private client 
must and would dominate a lawyer of char- 
acter fit to a high place, if he were to come 
to represent any public interest. His very 
loyalty to lesser clients would assure his 
supreme loyalty to the city, the state, or the 
nation, if it were to become lis client. With 
the enormous growth of business of corpora- 
tions, and especially of railroad, banking, 
and industrial corporations, the professional 
work done for them by lawyers has, of 
course, enormously increased. And it is 
with this growth, and partly because of it, 
that there has arisen this disparagement of 
the lawyer in his relations to public affairs. 
In large measure the disparagement has been 
ignorant; but it has been none the less seri- 
ous. 

Many of our latter day leaders in public 
life have never been active, practicing 
lawyers. President Roosevelt, who leads 
the Republican party, served a very brief 
apprenticeship as a lawyer, but he never 
practiced law, and his faculties and achieve- 
ments, whether they be praised or criticised, 
are not those of a lawyer. So with Mr. 
Bryan, who leads the Democratic party, 
and who also served an apprenticeship as a 
lawyer, but who did not as a lawyer make 
any part of his present repute. If we think 
of his profession as other than that of a 
politician or statesman we think of journal- 
ism. Indeed it is now sometimes doubtful 
whether the inheritance of great fortune is 
not, for the American people as it is for the 
English people, a better equipment for great 
public station than the training of a lawyer. 
The rail-splitter or the tow-path boy is not 
the only ideal young statesman. The for- 
tunes, for instance, which President Roose- 
velt and Mayor Low of New York City 
inherited and which enabled them to dedi- 
cate their entire time and energy to public 
service from youth, have, I think, been 
agreeable to the American people. Mr. 
Hearst is certainly a powerful factor in pres- 
ent day politics; and his great fortune and 
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the idea of his immunity from the necessity 
of earning an income, certainly do not dis- 
please large masses of the American people. 

This is a long prelude to the subject of 
my address to-day; but it is not irrelevant. 
The relations of great corporations to the 
lawyers who have advised them have some- 
times, perhaps often, seemed sinister to the 
American people. I know, as no doubt you 
do, enough of that body of lawyers to realize 
that among them are men of all kinds; and 
that some are merely acute and high-class 
janizaries whose consciences are for hire 
with their professional abilities. They are, 
however, exceptions. It is my long and 
deliberate belief that, in respect of disin- 
terested wisdom on public questions or of a 
high and rigorous standard of morals for 
public trusts and the duties of citizenship, 
no men can be found in any calling superior, 
on the average, to lawyers, including even the 
men who have professionally served corpo- 
rate interests. To say the contrary would 
disparage the discernment of the corpora- 
tions even more than it would the morality 
of the lawyers. The present Secretary of 
State of the United States, for instance, at 
the time of his appointment to his present 
position represented perhaps as many cor- 
porate interests as any American lawyer. 
It is easy for members of the Bar, as until 
recently it was easy for every intelligent 
American, to understand that all his re- 
tainers, direct or indirect, have been given 
up and that to-day he holds but one re- 
tainer, and that from the people of the 
United States. To him as to any true 
lawyer the contrary idea would be abhor- 
rent. Ifin any public matter he had, when 
in private life, acted for private interests, 
upon that matter he would clearly and 
frankly state his committal and take care 
that upon that matter the public was served 
by some one free of any committal. The 
error, if any, on the part of Secretary Root 
ought to be, and no doubt is, the error of 
‘leaning backwards.” Indeed it is easy for 
lawyers to realize, as the public generally 





used to realize, that, even in the relations 
of public interests to corporate plans and 
ambitions, the service to the government of 
the United States or of any of the states, 
of men themselves thoroughly familiar with 
corporate plans and procedure, may be of 
inestimable value. That we may doubtless 
assume to have been the case in the rela- 
tions of President Roosevelt with Secretary 
Root, or with Mr. Knox who, when lately 
the Attorney General, argued the Northern 
Securities case for the United States. 

But, easy as it would be to cite many and 
shining examples like Mr. Root or Mr. Knox, 
the fact remains that the Bar has, through its 
vastly increased representation of corporate 
interests, lost, whether deservedly or not, 
an appreciable part of its just and long time 
hold upon the public sentiment of the 
American people. Nor would the facts 
justify us if we were to deny that for this 
there is, at the least, some ground. A 
lawyer may very justly present to a legis- 
lative committee or to a governor an argu- 
ment in behalf of any plan of a railroad 
corporation, or for any special interest, so 
long as he speaks confessed and definitely 
for his client, putting his client’s view, but 
putting it fairly and truthfully. His client 
may be right or wrong; but in either case he 
performs a useful function in no way incon- 
sistent with his perfectly independent and 
trustworthy devotion to the public inter- 
ests. When, however, it has happened, as it 
sometimes has, and, I am sorry to say, more 
often than we could wish, that a lawyer 
addressing the public or public officers, and 
assuming the guise of disinterested concern 
for the public welfare, has really and truly 
spoken in behalf of undisclosed clients whose 
retainers were secretly in his pocket, he has 
done not only something which is inconsis- 
tent with the flawless integrity belonging to 
the true lawyer, but something which ought 
to be abhorrent to every right thinking man. 
Whether it be in executive office or in Con- 
gress, or as a candidate, or upon the stump, 
a lawyer dealing with a public question in 
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which a client who has retained him is 
interested, is bound by sheer elementary 
considerations of honor to frankly state his 
professional relation to the client. It is his 
plain duty scrupulously to abstain from any 
attempt to influence public sentiment in 
favor of or against any public measure in 
which his client is interested or upon which 
he ‘cannot as comfortably differ from his 
client as he can agree with him, except when 
he speaks openly and confessedly for his 
client as a retained advocate. 

There is a further duty upon us. Gov- 
ernmental problems related to corporations 
are of enormous present and future impor- 
tance to the American people. They in- 
volve far-reaching considerations of mo- 
nopoly and of taxation, a share, oftentimes 
a dangerous share, in the control of the 
sources of political power and a share, also 
a dangerous share, in the control of public 
administration. It is for lawyers as it is 
for no other body, and, among them, for 
those who earn any part of their living by 
serving corporate interests, to be courage- 
ously independent in dealing with ques- 
tions of corporate reform. I think suffi- 
ciently well of the good sense, if not the 
patriotism of many, perhaps most, of those 
who control important corporate interests, 
to believe that they will think no worse of 
their counsel who, in public relations, advo- 
cate reforms and regulations which they, 
perhaps, may not approve. At any rate, 
a lawyer who cannot exercise this liberty 
ought to exclude himself from all partici- 
pation in public life, or, if he do not, then 
he ought by his fellow-citizens to be peremp- 
torily excluded from any hearing upon public 
affairs. 

It is by way of an attempt to myself 
perform some small part of the duty which 
I thus enforce upon my profession, that I 
invite you to my second and principal 
topic. I ask you to consider one feature 
of American corporation law, its abuses, 
and the injury it does corporations in public 
I refer to the legal requirement of 
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specific capitalization in the incorporation 
of companies, and the tendency of such 
capitalization to become nominal or ficti- 
tious. I propose for your consideration 
whether it may not be wise to abolish alto- 
gether our requirement of a charter or 
technical capitalization of corporations. I 
would permit the creation by a company 
of as many shares of its capital stock as it 
sees fit; but I would not have the law require 
for the shares any money denomination, 
that is to say, any par value. I would not 
have the law prescribe a fixed money capi- 
tal, except, of course, as the law may, in 
the case of banks or insurance, or railroad 
or other companies, require that a specific 
net money capital be on hand as the condi- 
tions of doing business. 

In your state and in mine, and in all the 
American states with hardly an exception, 
the law does not permit the incorporation 
of a company for transportation, banking, 
insurance, industrial, or other business pur- 
pose unless in the certificate or articles of 
incorporation the total capital be prescribed 
and also the number of shares into which 
such capital is to be divided and the par 
value of each share. Why should the total 
capital be prescribed? Why should the par 
value of each share be prescribed? What 
purpose do these statements in the instru- 
ment of incorporation serve? Do they not 
lead, and lead very commonly, to fictitious 
capitalization, to statements by corpora- 
tions and by those who promote them that 
are misleading, to an unreasonable and 
sometimes oppressive or even dangerous 
effort in the result to justify a capitaliza- 
tion which originally was unjustified? Do 
they not oftentimes lead to absurd and even 
immoral discrepancies between the nominal 
money valuation of the assets of corpora- 
tions and the valuation made for purposes 
of public taxation? If our system of cor- 
porate capitalization produces, as I think 
it does, these and other evils, is it neverthe- 
less necessary? Is it useful from the stand- 
point of sound public policy? Does it serve 
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any purpose except to facilitate operations 
of promoters and of bankers which serve no 
good purpose to the community? 

In brief, I propose a modification of our 
laws for the formation of corporations so as 
to abolish all nominal or arbitrary or re- 
quired valuations or denominations in money 
of shares of stock. Otherwise than as may 
be required for taxation, I would have the 
law leave it to corporations, and those who 
administer them, to make any representa- 
tion that they see fit, or, if they see fit, no 
representation at all as to the net valua- 
tions of their enterprises, but with the 
understanding that they will be rigorously 
liable for misrepresentations. The law 
would not prevent the promoters of a cor- 
poration from affixing, if they please, a 
money symbol or value to each of its shares. 
But if they chose to do that I should hold 
them to such a liability as would belong to 
a representation that there was such actual 
present money value in the shares at the 
very time of the representation. 

As a general rule, capitalization and net 
assets are to-day two different things. 
Often they are quite unrelated. It may be 
the public policy of the government which 
grants the charter to limit the amount of 
property which the corporation may hold; 
but such a limitation is a different thing 
from the corporate capitalization which I 
am now discussing. The charter may or 
may not contain such a limit without refer- 
ence to capitalization. The corporation 
may, if you please, be required from time 
to time to disclose by suitably verified and 
detailed statements, the net amount of its 
property and to show that such amount 
does not exceed a prescribed limit. Such 
limitations upon the capital or wealth of 
corporations once represented the policy of 
the government to limit their money power 
or influence. But, although still common 
in the case of charitable corporations, they 
are not now favored in our country for 
business corporations. In the more impor- 
tant states I think that they do not exist 





at all. But whether or not the charter 
contain such a limitation upon the amount’ 
of property which the corporation may hold, 
I propose that the charter shall not pre- 
scribe the amount of the capitalization, 
which, as I have said, is something very 
different from the amount of property held 
by the corporation. We know many — 
alas too many — corporations whose total 
assets are not now and never were equal in 
value to the total par value of their issued 
shares. Every one of you has such illus- 
trations in mind. So there are corpora- 
tions whose actual net assets far exceed their 
capitalization. In organizing a trust com- 
pany to-day it is common to require cash 
payment in of 150 per cent or 200 per cent 
of the par capitalization. The net book 
assets of the Chemical Bank of New York 
are about $8,000,000 as against $300,000, the 
amount of its capitalization. That is to 
say, its actual net assets are twenty-six 
times its capitalization. So in actual twen- 
tieth century experience the net assets of a 
corporation and its capitalization are two 
matters, which, if not absolutely unrelated, 
as I am sorry to say they sometimes are, 
are very far from being one and the same 
thing. Now the law may, and, in my 
opinion, should, absolutely require a dis- 
closure of the net assets of a corporation for 
purposes of taxation. But this is no good 
reason why the law should require the cor- 
poration in its relation with its shareholders, 
or its shareholders in their relations among 
themselves, to prescribe any par value to a 
share or any total amount to the capitali- 
zation. From the public standpoint, the 
capitalization may be a convenient mode 
for a tax; but obviously a franchise or other 
tax can be far better imposed upon the basis 
of actual capital returned for purposes of 
taxation than upon a nominal and, perhaps, 
fictitious capitalization. 

The origin of the legal requirement that 
the articles or certificate of incorporation of 
a business company shall state its capitali- 
zation seems to have been in the original, 
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but now long lost, identity between nominal 
capitalization and actual capital or net 
assets. When the English Crown issued or 
the English Parliament authorized corporate 
charters, there was a jealousy of the money 
power of the corporation. The charter fre- 
quently, as in the trading corporations of 
the time of Queen Elizabeth, gave or sought 
to give a monopoly of some kind to a cor- 
poration. The power of the corporation was 
dreaded; it was at least a matter of privi- 
lege or favor. It was, therefore, to be 
limited to such and such an amount of 
wealth. In our time and certainly for our 
country, this purpose has been practically 
lost. In New York and New Jersey, for 
instance, the old limits upon capitalization 
have been abolished. We have a one and a 
half billions corporation. We may come to 
have a ten billion dollar company. 

If capitalization be eliminated, as I am 
now proposing, it will be left to the cor- 
poration to issue as many or as few shares 
as it sees fit. The share, having no par 
value, bearing no par designation, will, in 
appearance, neither signify nor symbolize 
more than it does now in actual and ulti- 
mate fact, that is to say, more than merely 
an aliquot share in the net assets and busi- 
ness of the corporation. Ifamanufacturing 
company is to be formed at Concord with a 
capital of $100,000, my suggestion would 
be that the certificate of incorporation 
which New Hampshire issues shall, instead 
of requiring a thousand shares of $100 each, 
leave it to the corporators to issue as many 
shares as they see fit without par value. If 
the corporators choose to have a thousand 
shares each share will signify a one thou- 
sandth interest, nothing more and nothing 


less. If the company should be prosperous 


and its shares come to have great value, no 
one could object to their converting the 
1,000 shares into 10,000 shares or 100,000 
shares, for one share will, in each case, 
truthfully stand for an aliquot part in the 
business of the corporation determined by 
the then number of outstanding shares. If 











the corporation were a bank, and ought to 
have a minimum active capital in money, 
say $100,000, the charter would provide that, 
before the corporation begins business, it 
should have net assets of at least $100,000. 

An institution, or other investor holding 
shares of stock, is apt to keep an inventory 
stating the par value of the shares held 
and the actual value. If it be 100 shares 
of Boston & Maine stock, the inventory 
may show $10,000 in par value, or 100 
shares at $100 each. Now what useful 
purpose does the $100 or $10,000 serve in 
the description of the assets? What does 
it add to the fact that the man owns roo 
shares. Since the Boston & Maine Com- 
pany has a total capitalization of 320,125 
shares, the man owns 334\"5; parts of the 
net assets franchise and business of the 
railroad company. That is all there is of 
it. 

May I now take up objections to this 
reform? If it be said, as perhaps it will, that 
a corporation should be made to state its 
capital, the answer, as I have already sug- 
gested, is that nominal capitalization is not 
a statement of capital and that the change 
proposed is in no way inconsistent with 
corporate obligation from time to time to 
state actual net capital. The legislature 
may require and, in my opinion, it ought to 
require, for purposes of taxation, and per- 
haps for other purposes, an annual state- 
ment by every corporation of its net assets 
and their value. The nominal capitaliza- 
tion of a company affords the taxing authori- 
ties no information, or, at any rate, merely 
a prima facie presumption, which is, or 
invariably should be, supplemented and 
corrected by an actual statement. For 
purposes of general taxation, our present 
system of corporate capitalization is of no 
real use whatever. It is something like the 
silly system of personal taxation in New 
York City by which the assessors prelimi- 
narily fix the personalty of every man living 
in one street at $50,000, of every man in 
another street at $25,000, and so on, and 
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leave the actual final assessments to sworn 
statements, which might as well have been 
required at the outset. 

In the next place it may be urged that 
nominal capitalization affords a convenient 
standard for franchise assessment. I am not 
familiar with the law of your state in this 
respect. But in my own state a corporation, 
in addition to the taxes it pays upon its net 
actual property, is required to pay the state 
an annual tax known as the franchise tax as 
an equivalent for the mere privilege of doing 
business as a corporation. The New York 
statute requires, when no dividend is paid, 
a verified statement of the actual market 
value of the shares of stock of the corpora- 
tion. When dividends are paid, it pre- 
scribes a tax on the basis of a six per cent 
dividend, the tax being more or less accord- 
ing as the dividend is more or less than six 
per cent. I fail to see that the abolition of 
nominal capitalization would be an em- 
barrassment or even an inconvenience in 
the administration of such a franchise tax. 
The franchise tax can be imposed at the rate 
of so much upon every $100 of actual net 
assets to be disclosed by a corporate state- 
ment made in the same form as that re- 
quired for general taxes. Or the tax may 
be fixed upon every share of stock on the 
basis of annual dividends or earnings of $6, 
the tax to be increased or diminished accord- 
ing as that dividend is increased or dimin- 
ished. 

If it be said that, apart from the matter 
of taxation, the state ought to know the 
capital of every corporation which it has 
chartered, I point out that the proposed 
reform is in no way inconsistent with this. 
I fail to see that it is of any use to the state 
to have information which is nominal and 
may be entirely fictitious. It is within the 
power and, in my opinion, within the duty 
of the state to know the actual situation of 
the corporation. So, as I have already sug- 
gested, if the policy of the state should be 
to limit the amount of the net capital of 
any corporation, that can be done by ascer- 





taining from time to time what is the actual 
capital. 

Nor does any embarrassment arise out 
of the preference of stock. The two essen- 
tials of preferred stock are generally, first, 
the preference of such a percentage in divi- 
dends, and, secondly, a preference upon 
liquidation as to capital. The provision 
usually is that the preferred stock shall 
receive a dividend of six per cent or seven 
per cent or eight per cent a year on the par 
of the preferred, before the common stock 
shall receive any dividend. It is equally 
easy, however, to provide — sometimes it is 
now provided —ignoring the par of the share, 
that each share of preferred stock shall 
receive a dividend at the rate of $6 or $7 
or $8 a year. Or, if the estimated value of 
the preferred stock or the cash payment 
upon subscription be at a less or greater 
rate than $100, the annual preference would 
be accordingly greater or less than the $6 
or $7 or $8. So, if the estimated value of 
the preferred share be $100, the provision 
may be that upon liquidation it shall first, 
before distribution to common stock, be 
paid $100, or if a bonus is agreed upon, 
then $105 or $110 or whatever else is stipu- 
lated. 

If it be said that a corporation ought, for 
proposing subscribers to its stock or the 
investing public, to estimate the value of 
its shares, I answer that so it ought, or at 
least to give information as to the actual 
value of its assets, and that in this very 
duty is to be found a chief reason for the 
suggested change. But the corporation in 
giving such information to those whose sub- 
scriptions or investments it invites or pro- 
motes should be required to give, not a 
mere guess or fiction, but the underlying 
reality or truth. If a newly formed cor- 
poration is selling its shares on the basis 
of $100 or any other sum in cash paid for 
every share, it should so state. If its 
shares be issued for property, it should state 
the cash value of the property; or, if its 
value be unknown, then ignorance should 
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be affirmed. In any case the facts as to 
the value of the shares when issued should 
be stated; and the purchasers of stock, as 
far as possible, put, as to knowledge, into 
the position of the directors themselves. 
The mere fact that the share is christened 
$100 or that the certificate bears the legend 
‘“*$100”’ is nothing or worse than nothing. 
We all well know that in this respect the 
legal necessity of nominal capitalization is 
more apt to cause misleading or inadequate 
or even directly untruthful representations 
than disclosure of the truth. In this respect 
as in others, the virtue of the reform, if it 
have any, is that it would tend to fix atten- 
tion upon the truth of the case and to compel 
officers of corporations to make statements 
both truthful and intelligible. 

In the early days of railroad and business 
incorporation, the requirement was that 
capital stock should be paid in at par in 
cash, the same as is now required in the 
case of insurance or banking corporations. 
But it is a half century and more since the 
facilities and seductions of nominal capi- 
talization led to the device of issuing shares 
of stock for property, theoretically at the 
rate of par for actual cash value. Property 
soon came, when sold for shares of stock, 
to be valued according to the hopes or even 
the dreams of the vendors rather than ac- 
cording to any actual existing value. I see 
in the reform, as one of its great advantages, 
the ending of the long and multifarious and 
wasteful struggles over disputed valuations 
of assets exchanged with corporations for 
their shares. It has been a long and often 
changing antiphonal chant of courts and 
legislatures, now the song being of liberality 
to encourage business enterprise, now of 
rigor against promoters and original stock- 
holders in order to protect creditors, then 
again of liberality, then again of rigor, and 
so on. The chapter of American juris- 
prudence dealing with the full payment of 
charter capitalization is as unsatisfactory as 
it is extensive. Our sister state of New 
Jersey has now for years been one of the 





most prolific creators of corporations. It 
has, however, adhered to its own long time 
and high standard of judicial administra- 
tion; and the decisions of its courts in 
Withervee v. Baker, 25 N. J. Eq., so1, and 
Donald v. Am. Smelting & Refining Co. 48 
At. Rep. 771, with respect to the obliga- 
tions upon the directors or corporations 
issuing shares for property are wholesome. 
Nevertheless its statutes make the good 
faith of directors issuing shares a conclusive 
protection to them and the original stock- 
holders against personal liability, and it is 
no uncommon thing for exaggerated and 
even fictitious estimates to be adopted in 
perfect good faith by business men of san- 
guine temperaments. 

Under the reform for which I am arguing, 
the situation would be very different. If a 
corporation with shares already outstanding 
were to buy property and pay for it in 
its capital stock, its directors, representing 
its stockholders, would issue for the prop- 
erty a number of shares which, according to 
the actual value of the shares already issued 
as then estimated by or for the stockholders, 
would be the equivalent of the value of the 
property. If the property were over valued 
the injury would be to the holders of the old 
shares, since the new shares issued on a 
basis of equality with theirs would be cor- 
respondingly under valued. If, however, 
the property were acquired at the very 
formation of the corporation and the whole 
capital issued for it, it would be of no con- 
sequence to any one whether more or less 
shares were issued, for the reason that the 
shares would have no nominal money 
value, and each share would represent only 
its aliquot part of the property so acquired, 
and each share, if it were the subject of a 
future sale, would be sold according to the 
estimate of value of such aliquot part. 
Every one would realize that ten thousand 
ten thousandth parts are no more, but pre- 
cisely the same asa thousand one thou- 
sandth parts or a hundred one hundredth 
parts. 
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i have thus dealt with objections to the 
abolition of “nominal capitalization. That 
is to say, I have criticised the validity of the 
reasons which, for our day and generation, 
are supposed to make the system advantage- 
ous. There remains, however, a further 
and practical support for the present sys- 
tem; and that support, I fancy, is ten times 
or, perhaps, one hundred times as efficient 
to prevent a reform as all the other reasons 
put together. It is the advantage, real or 
supposed, which the nominal valuation of 
shares which are to be sold or distributed by 
corporations gives to those who promote or 
control the corporations. I believe that 
most successful or legitimate corporations 
wish and intend that every share of their 
capitals shall represent full actual value. I 
fear, however, that I shall not have their 
support for the reform which I advocate. 
Very certainly I shall not have the support 
of those who promote or control the corpora- 
tions whose promotion or, perhaps, the mani- 
pulation of whose stock upon Wall Street 
makes one of the enormously profitable 
callings of the twentieth century. Take, 
for instance, an industrial corporation 
formed to take over a business heretofore 
conducted by a partnership or group of 
partnerships or lesser concerns. It is usual 
to issue bonds or preferred stock for the 
estimated actual value of the lands, plants, 
stock, and other physical assets actually 
in hand, and then to issue common stock 
for the present estimated capitalized value 
of the future income as estimated — or, 
rather, hoped for — or, perhaps, even rather 
imagined — of the entire enterprise over and 
above the amount of the preferred stock, or 
of the preferred stock and bonds. It ex- 
cites no surprise, therefore—it is deemed in- 
deed quite normal — that, immediately after 
the launching of a modern industrial cor- 
poration with a seven per cent preferred 
stock selling at or near par, to have the 
common stock, in theory also worth par, 
selling at only 30 or 20 or 10 or 5, prices 
which represent’ sound, hard-headed judg- 





ment against speculative dreams colored 
with more or less insincerity. Banking and . 
other syndicate profits are not uncommonly 
made out of the issues of common stock 
which — for such is the happy illusion of 
those engaged in such enterprises — seem 
not to come out of the pockets of the prin- 
cipals engaged and, therefore, are without 
much of a wrench, issued profusely to the 
bankers or promoters. It is needless to 
say that these happy men do not in such 
cases Mean to retain as permanent invest- 
ments the common stock which they have 
thus acquired. They usually mean to sell 
for cash, and to sell promptly. And it is, 
I fear, beyond doubt that the purchasing 
community is affected in its willingness to buy 
such stock and in the price it is willing to pay 
by the nominal magnitude of the amounts 
which promoters and bankers have ap- 
proved. Many of these transactions are, I 
concede, or rather affirm, conducted with 
most scrupulous and conservative precision, 
the value being carefully and conservatively 
estimated. But in many cases, very many 
cases, even those in which men of high 
character are engaged, the valuations rep- 
resent, as I have said, hope rather than 
belief — a hope which is more or less con- 
sciously cherished for communication to the 
purchasers of the common stock and which, 
to the extent of their purchases, is cherished 
at their risk rather than at the risk of the 
bankers and promoters who have sold them 
stock. If the system of nominal capitaliza- 
tion at round and large figures were abol- 
ished, the opportunities for profit of this 
kind would largely disappear. It will be 
said that, within the limits of the strictest 
honesty, it is right to communicate to those 
who buy stocks the hope and expectation 
of those who sell them. That I shall not 
dispute; for it is the right of every kind of 
merchant. Every seller may transfer his 
hopeful expectation to the buyer with the 
goods. I am disputing, however, the whole- 
some influence of nominal or arbitrary cap- 
italization and for the very reason that it 
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diverts attention and thought from actual 
value. And this brings me to deal with the 
affirmative reasons for the reform which I 
propose. 

Since nominal capitalization has now been 
in vogue for generations, and since business 
and law are in large measure adjusted to it, 
the sensible man doubtless will not greatly 
interest himself in its abolition merely be- 
cause there is at present no substantial 
reason for continuing it. Inertia carries one 
on after new motive force has ceased. I 
believe, however, that there is a weighty 
affirmative reason against the system. This 
reason I have just now and, perhaps, suffi- 
ciently suggested. It is that, under our 
present laws, attention is not directed to 
actual value of corporate shares, but is 
rather diverted from actual value to nomi- 
nal or arbitrary value. Every transaction 
in stocks compels him who sells and him 
who buys to think of a nominal or arbitrary 
value which is of no real use or just signifi- 
cance to either party. It is true that Wall 
Street brokers, in their accounts for stocks 
sold or bought, do not bother to note the 
par value of the stocks, hut merely state the 
number of shares. But par value is always 
assumed at $100, unless some other par is 
expressly stated. If now the reform were 
carried through, the corporation, its pro- 
moters, its stockholders, and those who pro- 
pose to be stockholders, would at every stage 
have to consider the truth of the case, the 
actual net value of their property or busi- 
ness. If a corporation has been formed to 
take over a specific property, it must say 
that it divides net ownership of that prop- 
erty into so many equal shares, and then, 
without diversion of attention by any nomi- 
nal par of the shares, it must state the 
justification for the price at which it is pro- 
posed to sell each of such shares. The true 
underlying nature of the enterprise would 
be free from a blurring and often deceiving 
influence. Public indignation would, after 
the abolition and prevention of this class of 














abuses, be under less natural provocation 
to punish the just with the unjust. Dema- 
gogy would lose part of its food. 

A corporation, it ought never to be for- 
gotten, is merely a partnership with two 
or three modifications. It has, first, a per- 
petual or fixed term of life independent of 
the individual life or solvency of those who 
compose it; secondly, it exonerates from 
personal liability unless as a penalty for 
violation of the law; and, thirdly, it usually 
facilitates transfer by any proprietor of the 
whole or any part of his interest to any 
other person without consultation with his 
associates. Except in these two or three 
features which distinguish a business cor- 
poration from a business partnership, and 
in the results of them, there is no reason 
for hostility to corporations which does not 
really exist against partnerships. Every- 
thing which tends to obscure the fact that 
the corporation in reality 7s a joint venture 
or partnership with nothing of value except 
its assets and the ability and character; of 
those who run it, is an injury to truth and 
tothe sound interest of legitimate corpora- 
tions. Either corporations and those who 
promote them ‘do not or they do influence 
the public by their capitalizations. If they 
do, the capitalizations are superfluous and 
irrelevant; if they do not, then the capitali- 
zations are deceitful. The change we are 
considering would make impossible accusa- 
tion of such deceit. The burden would be 
upon the investor of ascertaining actual 


value; and the liability for misrepresentation 


of actual value or facts bearing upon actual 
value would be precisely the same with 
respect to corporate property as with respect 
to other property. All the wide-spread and 
real, and often heated and dangerous, public 
sentiment about over-capitalized stock, divi- 
dends, and the like, would no longer have 
real or imaginary food to feed on. If the 
greatest industrial ‘corporation yet known 
have 14,040,000 shares, the fact would, 
under this reform, signify to no one anything 
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more than that its net assets and business 
are divided into 14,040,000 equal parts held 
by its owners, some holding more, some 
less. The 320,125 shares of the Boston & 
Maine Railroad, which, for some reason 
which we outsiders do not understand, seems 
to be a more notorious entity in New Hamp- 
shire than in either Boston or Maine, would 
signify nothing more to any one than that 
its net property, franchises, and business are, 
for convenience, divided into 320,125 parts. 

The advantage of the change may be 
summed up, therefore, in that one word, 
which generally signifies the nearest ap- 
proach to a cure of public evils: Truthful- 
ness. The reform would not affect the 
wholesome public indignation which runs 
against some corporations because they 
tend to monopoly or because, as is said of 
some of them and sometimes truly, that 
they secure public franchises in ways that 
are unfit or without giving full value. That 
indignation might even, with this reform in 
force, be more effective and intelligently 
directed. Monopoly and the theft of public 
franchises are two momentous chapters in 
the modern history of corporations, chapters 
far from being closed. The reform would, 
however, affect the wide-spread and justly 
powerful public sentiment against their 
over-capitalization and other misleading or 
deceitful features. If the chapter ‘with 
which I am dealing be not as momentous as 
the other two, it is, nevertheless, genuinely 
and largely important. If the owners of 
modern American corporations and the 
lawyers who advise them can successfully 
enforce the duty of truthfulness, if they can 
secure laws and an administration of laws 
which enforce that duty, legitimate cor- 
porations are far less likely to inflict injus- 
tice upon others, or to suffer injustice in 
collisions which they may have with public 
sentiment. 

The older I grow and the larger my 
observation of public affairs and of cor- 
porate and other administration, the more 





I am convinced of the safety and the 
cardinal and almost supreme advantage of 
truth and publicity in all businesses. Great 
creative geniuses in corporate business, men 
if you please, like the first Cornelius Vander- 
bilt or Collis P. Huntington, no doubt 
reaped profit from the old system of capital- 
ization, perhaps from its very abuses. I do 
not believe, however, that the net advan- 
tages to them for their inventive, creative, 
soundly adventurous work which they did, 
would, in the long run, be any less, but 
greater, if they and all who compete with 
them were forbidden the fictitious advantage 
of nominal capitalization. It is the public 
interest and, in the long run, I believe it to 
be the personal interest and profit of the 
great capitalists who so largely organize 
modern material life, to shut them out from 
every artificial advantage and to leave them 
unrestrictedly to the full enjoyment of their 
just compensation, however large or enor- 
mous it may be, for actual and beneficent 
service rendered to the commonwealth. 
They would be safer from that menace of 
demagogy or socialism which to-day corrodes 
the happiness of so many rich men. 

I beg to point out to those who own or are 
concerned for corporations that in the long 
run the safety of their stockholders depends 
upon a complete publicity. In spite of the 
great flood of reckless talk and of ill con- 
sidered and cheap thinking to which to-day 
we must listen, I do not believe that there 
is any permanent unwillingness or real 
reluctance on the part of the American 
people to award great profits for great busi- 
ness or economic services —vast profits, if 
you please, for vast services of that charac- 
ter. I am far from agreeing with that 
superficial philosopher, Mallock, in his as- 
signment to the small number of geniuses 
in discovery or invention or administration 
or economy, all or nearly all of the vast and 
widely diffused modern increase in wealth. 
But to those geniuses beyond any doubt 
a large part of such increase is due; and it is 
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the interest of the rest of us that they shall 
‘continue their strenuous labors, so far as 
they are innocent, and, if their sole worship 
is money, that they shall not be deprived 
of even that motive. If the discoverer or 
inventor or business administrator or capi- 
talist by his faculties bring practically to 
the masses of men wealth they have never 
before enjoyed, it is no net loss to them, but 
rather a great gain, that he appropriates to 
himself ten or twenty or fifty per cent of 
the increase which but for him they would 
not have had, and leave to the community 
only the remainder. By so much, at any 
rate, the community is better off than if, 
through lack of money motive or otherwise, 
he had abstained from such creative labor. 
A man with such genius may be selfish and 
his ideals of life odious; but if he exercise 
his genius he cannot, under modern condi- 
tions, prevent its benefitting others. The 
capitalists who, without public aid and with 
infinite courage, tunnel mountains and 
bridge rivers, or who bring order, harmony, 
and vastly increased productivity out of 
economic chaos or inefficiency, they who, in 
the early stages of their enterprises, may 
sink their own fortunes and those of others, 
and who finally give to the public some- 
thing of very great value, will, if their enter- 
prises be sound, be justly and wisely and, 
I believe, cheerfully accorded great profits. 
I do not believe it to be necessary or prudent 
for them to conceal from the public the 
exact truth of their profits. Such conceal- 
ments are often most futile; ofttimes they 
lead the public to believe absurd and im- 
possible things, and, as the result of such 
belief, to be aroused to folly or fury against 
corporate investments. 

I believe, indeed, that the day of secrecy 
as a prime condition of business life has 
passed. Three generations ago the typical 
merchant was he who bought in cheap 
markets of which others were ignorant and 
sold in dear markets of which others were 
likewise ignorant. To-day almost every 





source of supply is known the world over; 
prices in all quarters are quoted every 
morning in every town and city the world 
over. The jealousy of the merchant lest 
some one else should know his business, the 
jealousy of the mechanic lest some one else 
should learn his handicraft, all these repre- 
sent the narrow and, we may truly say, the 
less profitable view of the business. The 
manufacturer to-day comes nearer to the 
consumer. The successful man is he who 
can create value with the least investment 
of money and labor or who can first learn 
what is valuable and introduce it to the 
world. Those who are competent to these 
great functions of modern industry need not 
call secrecy to aid them in their competition 
with the incompetent. There are excep- 
tions to this rule, but they are few. The 
competent man need not fear — the true in- 
terests of civilization require—truth and 
the greatest possible publicity in every 
business and especially in every business 
conducted under franchises given by public 
authority. 

May I, in closing, return to the note with 
which I began? I mean the duty of lawyers 
in their public relations. Every lawyer, by 
virtue of his very profession, holds a rela- 
tion to public affairs over and above his 
relations as a mere citizen. The men of 
our calling are, as men of many other pro- 
fessions and trades are not, bound to pro- 
mote a sound framework of laws and 
jurisprudence for our civilization. The enor- 
mous share which corporate organization 
now has in modern industry, its enormous 
influence upon every phase of modern life, 
necessarily impose upon lawyers who advise 
or guide corporations, a special and weighty 
and most honorable duty. 

If the men of our profession make it clear 
to the American people that, in their public 
relations, they are concerned to enforce 
truth and publicity upon corporations and 
upon all who derive from our laws any sort 
of franchise or right, we may, I think, count 
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it certain that the justifiable criticisms and | noble profession of ours will hold in the 
much of the ignorant hostility and suspicion | public service and esteem a rank at least as 
from which lawyers suffer will disappear. | high as that it held until the American people 
They will again take their fit share in public | justly became indignant at corporate abuses. 
life with its burdens and its honors. This New York, N. Y., October, 1906. 
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LITTLE JOURNEYS TO THE LEGAL PROFESSION. 
PROPRIETY. 


By StanLey E. Bowb.Le 


ROPRIETY is a great matter. It is 

the difference often between success 
and failure. Knowledge is a great matter; 
but unless knowledge espouses itself to the 
proprieties, and trims its nails, and keeps 
its clothes brushed, it limps hamstrung 
through life. 

When Adolph Thiers, the young man with 
buff breeches — that Thiers who afterwards 
slept in the bed of Louis the 16th, as Presi- 
dent of France—went up to Paris to 
matriculate at the Law School of the great 
university, he was rejected. This was be- 
cause, unknown to poor Adolph, there was 
a rule of that famous school, that no young 
man could matriculate in the law depart- 
ment, unless he could first prove that he 
had sufficient income to maintain himself 
with dignity, whether practice came or not. 
Now Adolph had nothing but the buff 
breeches that mother made, and hence was 
disqualified from studying that exalted 
science that has brought this world to its 
present stage of honesty, happiness, and gen- 
eral prosperity. (Adolph afterwards secured 
the price.) 

But the point to all this is, that the regents 
of that university understood the proprieties 
and were determined to prevent conditions 
coming about that might compel lawyers to 
violate them. The French code of legal 
proprieties did not contemplate a lawyer 
eating one franc lunches at Paris hash 
houses, or riding leg to leg in public trams, 
or occupying gallery seats at grand opera. 
It contemplated him as a gentleman, with 
all the visible aristocracy that clothes, and 
dignified riding, and decorous dining can 
give; and hence it was that young Adolph’s 
purse rather than his head, was first exam- 
ined. With their wealth of sentiment, still 
how practical are the French! 





Of course, we Americans must sneer at 
this — we simply must. Though we know 
that we measure everything by money, and 
clothes, and dining, we simply must sneer 
at this. Every canon of our traditions com- 
pels it. So, having all sneered, let’s pass on. 





All the same, propriety is a great matter, 
greater than any of us suspect. He is the 
universal Cesar whose tribute money we 
and our fathers have paid so long that we 
have forgotten to examine the kingly image 
and superscription on his lordly coin; and 
we contribute to the fatness of his purse 
coffers more promptly to-day than ever. 

So great is my own respect for the pro- 
prieties, that I have always felt that a chair 
should be devoted to that subject by our 
law schools. While it will be some years 
before we shall demand an inspection of the 
young student’s purse, we should be able 
now to show him that, as a lawyer, a whisk- 
broom will be more useful than a knowledge 
of what constitutes agency; and that, how- 
ever important it may be for him to under- 
stand the law of Combinations in Trade, it 
is of more importance to know that the 
tooth-brush should not be carried in the 
vest pocket, and that knee sprung trousers 
are sufficient to render unmarketable a 
knowledge of the law of trusts for spend- 
thrifts. 

But this trite truth few lawyers compre- 
hend, with the result that much legal genius 
sits mummified in its box stall office in the 
shiny cerements of death, and power, ready 
to effervesce, ambles uncorked about our 
courts. 

Clothes are important to the lawyer — 
oh, yes! The learned occupant of that chair 
might devote several lectures to clothes. 
They are often the only thing that ‘‘ severs 
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a name from nothing.” But then, even 
poor clothes do not work irreparable dam- 
age; for Charles Lamb has shown that they 
may be passed off to the idiocyncrasies of 
genius. But not so with poor victuals. 
Dining, decorous dining, is the dean in the 
assemblage of legal proprieties. You may 
worry along with shiny coat, and hat of a 
past epoch; but these will be forgotten in 
the presence of impressive dining. 

This is just what those French schools 
so well understand. And it is a great and 
worthy matter. In its presence legal knowl- 
edge becomes insignificant, and thousands of 
pompous law books stand mute. And hor- 
rors! reader, this crux, this nexus, this sine 
qua non of all legal advancement, this source 
of all life, animal and legal — victuals and 
dining has no place whatever in our legal 
curriculum, Think of it, too, this is over- 
looked by a profession whose business is 
to overlook nothing, and cavil at undotted 
i’s and uncrossed t’s. And here we find 
ourselves in this dazzling new century with- 
out a single syllable on this transcendant 
subject! O ye proprieties, ye venerable 
gods! forgive while I atone for my profession 
with a line. 





Dining, then, young man, is the most 
critical thing in legal life; it is the most 
necessary thing to life; why, pray, should 
it not be made the most impressive thing 
in life? Yes, Lord Byron was right. 


‘* Since Eve ate apples, much depends on dining.” 


All depends on dining. But mark you, it 
must be decorous dining — not that twenty- 
five-cent-stool dining which advertises at 
once your hunger and your poverty. It 
must be dining that advertises your ability 
to pay, and that tells your co-diners of your 
success, real or simulated. 

Watch the men of the Bar of repute. 
At the busiest hours they enter the “St. 
Nicholas” or the “Gibson” of the various 
cities, advancing to their tables with al- 
mighty unction. TheyYregard¥’the waiters 





with the studied, nonchalant, automobile 
hauteur of established position; and, as 
their overcoats are taken, they sweep their 
eagle eyes over the assembled greatness of 
the city with the careless military air of 
Napoleon viewing the heights of Austerlitz. 
They meet handsome many-languaged 
waiters with intrepedity, and examine the 
menu, in foreign tongues, without pertur- 
bation. (Oh, how I have coveted this 
power!) Obviously, these men harvest ice 
in midsummer. Their affairs move resist- 
lessly on the rubber tires of success; and no 
marvel, for early in legal life they were 
confirmed at the altars of this great pro- 
priety — dining. 

Long fidelity to this admirable propriety 
has brought dyspepsia upon some of these 
legal worthies. But it was not the food. 
It was the four day’s abstention in the week 
in early legal life, that they might dine with 
dignity the remaining two. It was fidelity 
to principle that caused it. Two such 
Nestors of the Bar have honored me with 
their acquaintance, and I feel in their pres- 
ence just as I feel when I meet some hero of 
Chickamaugua or Stone River. 

Let us, then, as Solomon puts it, hear 
the conclusion of thé whole matter. You 
cannot join the golf club, or any other club 
— you have neither the pull nor the price; 
a box at grand opera is impossible; you 
must still ride vis a vis and limb to limb 
with poverty in the only democratic insti- 
tution that survives; you cannot afford a 
pew in the Episcopal Church; you cannot 
even afford good clothes, but, my friend, 
you can dine twice a week with impressive 
dignity. By all means do it. Go where 
men will unconsciously cerebrate about you, 
put yourself in the dazzling vibrations of 
success. Dine decorously; eat reputably 
and conspicuously; and the libation thus 
poured out to that Great Gastronomic 
God — America’s Deity —will secure you 
His loving favor (in fees). Put money in 
thy purse, and eat right. 

CINCINNATI, OurI0, October, 1906. 
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THE SEYMOUR WILL CASE 


By A. D. 


s ANNIE MINERVA SEYMOUR,” a 
woman of great notoriety, though 
less enviable than that which surrounds the 
name of Myra Clark Gaines, died at the 
city of New Orleans, January 6, 1896. 

Singularly enough, the bulk of an estate 
of more than fifty thousand dollars left by 
that woman accrued from Jawyers’ fees 
earned and taxed in suits prosecuted against 
the city of New Orleans by Myra Clark 
Gaines. More remarkable still, that a strug- 
gle of almost unpredecented vigor and 
persistence should have been maintained 
for possession of this estate by the great 
state of Louisiana, through all her courts, 
against humble citizens — man and woman 
—of other commonwealths, claiming it as 
sole heirs—brother and sister of the de- 
cedent, —a struggle drawing in its train 
a succession of revelations strange as they 
were perplexing and confusing. 

The woman whose history is most dramat- 
ically portrayed in the litigation over her 
succession buried her last husband in 1892. 
By the provisions of his will she became 
possessed of the greater portion of the 
property she finally left; left, somewhat, 
to the fickleness of chance. Directly after 
her death, it seeming probable that she had 
left no will, application was made by the 
public administrator for control of her 
estate. Before this was granted a man 
claiming to be the brother of the decedent, 
living in California, who had read notice of 
her death published in California papers the 
morning after it occurred, made claim in 
the court of probate of New Orleans to the 
estate, on behalf of himself and a_ sister 
residing in West Virginia. This claim was 
based on the assertion that the claimants 
were the brother and sister of the decedent, 
and her sole heirs. 
state of 





Louisiana, through her 


The 


YOuNG 


attorney-general, intervened at this stage, 
claiming as irregular heir of the decedent, 
alleging that she was born in London, Eng- 
land, and had died without heirs. Thence- 
forward the efforts of the attorney-general 
and public administrator were united and 
energetically mutual. 

Pressed as was this contest through the 
appropriate courts of Louisiana, made pro- 
portionately conspicuous by the aggressive 
tactics of resourceful and astute lawyers, 
aided by detective ubiquity and cleverness 
presenting shades both dark and fair, de- 
pravity and pathos, in the bright noonday 
glare, as it were, of a long life, a career multi- 
farious as it was notorious, all finally massed 
and directed to the one controlling question: 
the personal family identity of Fannie 
Minerva Seymour. 

But she was born on the ninth day of Janu- 
ary, 1826, as all were agreed. Whether her 
eyes were first saluted by the light dimmed 
by a London fog, or bathed in the crisp, 
clear atmosphere of Paddy’s Run, in Lau- 
rence County, Ohio, was the question to be 
determined. 

During fifty of these variously employed 
years, she had declared orally and in writing, 
under various circumstances at different 
times and places, that her name was Fannie 
Minerva Seymour, that she was born in 
London, England, and that she had no 
relatives. 

In every phase of this contested succes- 
sion, the vital point upon which all hinged 
was simply whether that old, blind, miserly 
opium-eater, nearing threescore and ten, 
who died wealthy, but really from starva- 
tion, at the Crescent City, was actually the 
sister of the brother and sister claimants; or 
whether that suspicious, decrepit old woman, 
whose identity as widow of the lawyer hus- 
band whom she survived, was so well es- 
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tablished in New Orleans, was born in a 
quaker bottom settlement on the banks of 
the Ohio, and christened ‘‘ Rachel Fanny 
Brown.” 

There was the most plenary proof that the 
home of the parents of the claimants had 
been there for many years; that on this 
date, January 26, 1826, a girl was born to 
them whom they named Rachel Fanny. 
She grew up with the other four children of 
the family, and attended the neighboring 
country school with them. An eldér sister, 
Sarah Henrietta, married, but shortly losing 
her husband, went to Cincinnati, about 1839. 
Fanny joined her there a few years later, 
and did not return to her home until 1849. 
The sisters went into service, at first, Fanny 
living for a time with a family by the name 
of Seymour. It seemed that Mrs. Seymour 
wanted to adopt Fanny, but her mother 
objected. The brother claimant testified 
that he saw her at the residence of the Sey- 
mours at one time when visiting that city. 

For several years before leaving Cincin- 
nati these sisters led disreputable lives, 
conducting a somewhat notorious house of 
prostitution. 

Sarah married again, and in 1849 she and 
her husband started to California. He died 
on the way, but she reached Sacramento in 
1850. She successively married two other 
men, dying at that city in 1870. 

Fanny returned to her native home in 
1849, taking a little girl along with her who 
was kept by Fanny’s mother and the claim- 
ant brother until she was thirteen years old. 
Sarah and her husband, having returned on 
a visit in 1857, took the little girl away with 
them. 

At the first trial,— there were two, and 
two appeals to the Supreme Court,— there 
was a period from 1844 to 1846 during 
which there seemed to be no very satisfactory 
evidence as to the whereabouts of Fanny, but 
subsequent efforts of the attorney-general 
tended to clear up these obscurities. In 
support of the contention of the state of 
Louisiana that the decedent was of English 





birth and had died without heirs, there was 
testimony that in June, 1846, among the 
persons landing at the city of New York 
from the ship Waterloo, Captain Allen, from 
Liverpool, England, was a young lady, 
apparently about nineteen years of age. It 
was testified by some of her alleged fellow 
passengers that on the way across she had 
stated that her name was ‘‘Fannie Minerva 
Seymour,” and that she was born in London, 
England. One of these witnesses stated 
that the young girl impressed him as being 
of a better class of servants; a barmaid, 
clearly English, with the cockney accent, 
although she had lost most of that accent 
when he last saw her, in 1868, at New Or- 
leans. The testimony of that man supplied 
some romantic incidents in this memorable 
history. This witness said that he went to 
California in June, 1849, and after being 
there a short time, met her on the street in 
San Francisco, had a long conversation 
concerning the pleasant time they had on 
the voyage from Liverpool to New York; 
that he bade her good-by and went to the 
mines, and ‘‘ never saw her any more till he 
returned home, in 1857, when he met her on 
Canal Street, in New Orleans, and after a 
pleasant chat she informed him that she 
had changed her name from Fannie Seymour 
to Fannie Sweet.’ He said that they be- 
came intimately acquainted, that he never 
lost sight of her for longer than a month 
from that time until the breaking out of the 
Civil War. After the war, their acquaintance 
was kept up until he went to Washington, 
D.C., in 1868, as an officer of the United 
States, since which he had not seen her. 

Another witness, born in 1830, testified 
that he was a passenger aboard the Waterloo, 
in June, 1846, and that there was a lively 
young girl named Seymour (he thought it 
might have been Fannie Seymour), a pass- 
enger ‘‘ who was with a family or some other 
parties.” 

When, however, it comes to be known 
and remembered that in 1846 these men 
were aged eleven and sixteen years respec- 
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tively, the legal value of their testimony 
can be more accurately weighed. The effect 
of the final decision of the Supreme Court 
was to place them in the category of those 
“‘who saw by the ear.” 

It was also further shown on the part of 
the state that as early as 1848, the decedent 
had stated to her roommate, her intimate 
friend then and for many years afterwards, 
that she was born and raised in London, 
England; that she was of good family; that 
her father and mother died when she was 
young, and her guardian put her in a bar- 
room to serve; that she became acquainted 
with Captain Allen, and that the first thing 
she knew, in the spring or summer of 1846, 
she was on board of a ship coming over to 
New York. It was shown, further, that she 
stated to two other persons, about that 
time, that she was born in England, and 
that they were impressed with the belief 
that she was an English girl. 

It also appeared that a woman calling 
herself Fannie Minerva Seymour went from 
New York City to New Orleans in the 
summer of 1846, with a man of the name of 
Smith; that in January, 1847, she appeared 
at some public dance hall as Fannie M. 
Smith; that she said she had been married 
to Smith. He died in December ensuing. 
She was presently sued by an undertaker 
for Smith’s burial expenses. From that 
time until the spring of 1849, she lived there 
as a notorious prostitute. 

There was conclusive proof that that 
woman went from New Orleans to Cali- 
fornia in 1849. Thus far, it may be noted, 
nothing has been adverted to having any 
direct tendency to associate Rachel Fanny 
Brown with Fannie Minerva Seymour, save 
the allusion to the Seymour family of Cin- 
cinnati. In this connection, it may be said 
that all the proof of English nativity of the 
deceased rested upon her alleged declara- 
tions, orally made, and such as were mani- 
fested in the several instruments of writing 
in evidence. Apparently, there was no 
direct testimony from any of the relatives 





of Rachel Fanny Brown as to her where- 
abouts or doings after her visit to her native 
country, which the claimant brother states 
was in 1849, until the year 1857, when a 
correspondence commenced between him- 
self and his son with Fanny. 

There was conclusive proof also that the 
Fanny Rachel Brown who went from Quaker 
Bottom to Cincinnati was in San Francisco 
early in the year 1850. From there, in that 
year, she went to Sacramento, met her sister 
Sarah, then living under an assumed name. 
These women stated in conversations with 
others that they were sisters, and they were 
so regarded in the community. In San 
Francisco she was associated with a gambler 
named Reub Raines, and in Sacramento she 
was the proprietress of a brothel known as 
the ‘“‘ Palace,” and continued her relations 
with Raines. At her place, in December, 
1852, which she conducted as Fanny Smith, 
she shot Albert Putnam, a stage driver, and 
was threatened with hanging by a mob, but 
was taken by the marshal to a prison brig 
in the river; was thereafter admitted to bail 
in the sum of $3,000, after which she dis- 
appeared, forfeiting her bond. Leaving 
California, she was next seen at Acapulco, 
Mexico, and then, in May, 1853, at Aspin- 
wall, Panama, at which latter place she was 
living, as his wife, with Abraham Miller 
Hinckley, the agent of an express company. 
She was not then married to Hinckley, but 
was married to him in October, 1853, in 
New York City. Early the next year, she 
returned to New Orleans as Mrs. A. M. 
Hinckley. 

During this marriage, she spent much of 
her time in New Orleans. She was also 
at New York City with her husband at inter- 
vals. She obtained a divorce from Hinckley 
at New York, in December, 1856, on the 
ground of adultery. 

The certified copy of the divorce suit put 
in evidence shows where and when the 
parties were married, where they lived, and 
her charges of his adulteries. The defen- 
dant, in his answer, alleges her bad char- 
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acter when he married her; says she 
solemnly pledged that she would reform, 
but that during her stay in New Orleans in 
1854 and 1855 he learned through the press 
and his correspondence that her conduct 
there was so infamous that he did not sup- 
pose she would ever want to live with him 
again; that he himself, at that time, in- 
dulged in some of the excesses charged 
against him; that afterwards, upon her over- 
tures, they were reconciled and reunited as 
mutually forgiven, and lived together until 
within a few days before the suit. 

The defense was perfunctory, as appeared, 
and the judgment not only gave the plain- 
tiff the divorce for which she prayed, but 
also furnished her with a certificate of char- 
acter to which she added the letters we have 
already quoted from, making up a record 
which she seems to have cherished and pre- 
served for the remaining forty years of her 
life. 

She returned to New Orleans in May, 
1857, and it seems she then, for the first 
time, made use for public purposes of the 
name Fanny Sweet, though then and there- 
after, for the purposes of any legitimate busi- 
ness, she called herself Fannie Minerva Sey- 
mour, widow, or divorced wife, of Abraham 
Miller Hinckley. In 1860, and later on at 
various dates, up to November, 1895, she 
executed in New Orleans notarial acts of 
purchase and sale, and wills, in which she so 
described herself. 

In the summer of 1857, she went to the 
Quaker Bottom settlement in Laurence 
County, Ohio. The claimants recognized 
her as their sister, Rachel Fanny Brown, at 
once. The neighbors, men and women, 
with whom as children she had associated 
in her early years, promptly recognized her. 
The claimant brother and sister then owned 
the old home. She visited with them until 
she quarreled with her sister’s husband, 
when she took up her temporary abode with 
aneighbor. In August, 1857, she caused the 
remains of her mother to be removed from 
the churchyard to the old home place, the 





claimant brother and sister having sold and 
conveyed such burial plot to her by deed 
dated 15th September, 1857, in which she 
was described as Rachel Fanny Minerva 
Hinckley. This deed was duly recorded in 
October following, thus placing that name 
upon permanent record. 

As the result of the quarrel with her 
brother-in-law, she brought a criminal action 
against him in a justice court, and a civil 
action in the Court of Common Pleas. The 
criminal action was for libel based upon a 
letter alleged to have been written by the 
defendant, but signed “Judge Lynch.”’ 

This case was, after hearing, dismissed at 
her cost. The civil case was never brought 
to trial. 

She returned to New Orleans in 1856, 
where she remained most of the time until 
July, 1861, known, as has already been 
stated, as Mrs. Fannie M. Hinckley and as 
Fanny Sweet. In that year she left New 
Orleans with one W. G. Stevens, said to 
have had a commission to buy gunpowder 
for the Confederate government. He had 
associated with him a highly respected 
citizen of New Orleans. She was dressed 
as a man, and introduced as his nephew, 
“Freddy Stevens,’ and a partner in their 
enterprise. They traveled by land to 
Houston, Tex., where, to this gentleman’s 
disgust, her sex, until then unknown to him, 
was discovered. A quarrel ensued, and he 
left the party. Stevens was taken suddenly 
ill, and died at Brownsville, Tex. Fannie 
then-returned to New Orleans, and was 
accused of having murdered Stevens, but 
Was never prosecuted. She sued his succes- 
sion on certain drafts which she brought 
back with her, and in May, 1865, recovered 
over $3,000. 

From 1862 until the time of her death, she 
remained at New Orleans, using the name 
of Fanny Sweet for the purposes of the demi- 
monde, and otherwise using the name of: 
Fannie Minerva Seymour, widow or di- 
vorced wife of A. M. Hinckley. 

From 1852 to 1896, at various times, to 
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eleven persons whom she knew socially and 
professionally, four of whom were her 
lawyers, this woman declared positively 
that her name was Fannie Minerva Sey- 
mour, and that she was born in London, 
England. 

She was married the last time in a Cath- 
olic church, August 9, 1879, signing the 
marriage certificate ‘‘Fannie Minerva Sey- 
mour, widow of A. M. Hinckley.” She lived 
with that husband until his death in 1891. 

In his will he left one half his property to 
his beloved wife, Fannie Minerva Seymour, 
widow of Hinckley. In a deed to her before 
his death, this man describes her as his wife, 
Fannie M. Seymour, widow of A. M. Hinck- 
ley. 

In 1860 she purchased four pieces of 
property at different dates; in 1862, 1866, 
and 1868, three pieces of property, at differ- 
ent dates, in all of which her name is stated 
to be ‘‘Fannie Minerva Seymour, widow of 
A. M. Hinckley, from whom she was di- 
vorced.”’ 

In 1870 she made a will before a notary 
public in which she declared, ‘“My name is 
Fannie Minerva Seymour, the divorced wife 
of Abraham Miller Hinckley. I have neither 
ascendants nor descendants.”’ 

In July, 1895, she made another will be- 
fore another notary public, in which she 
declared, “My name is Fannie Minerva 
Seymour, widow by first marriage of Abra- 
ham Miller Hinckley, deceased, and by second 
marriage of William Reed Mills, deceased. 
I am a native of London, England. I was 
born on the oth day of January, 1826. I 
have no forced heirs.”’ 

In August, 1895, she made another will 
before another notary, in which she declared, 
“My name is Fannie Minerva Seymour, 
widow by first marriage of Abraham Miller 
Hinckley, and widow by second marriage 
of William Reed Mills. I am a native of 
London, England. I was born on the gth 
day of January, 1826. I have no living 
relatives, and consequently no heirs of any 
kind ”’ 





In November, 1895, by an act of revoca- 
tion before still another notary, in which 
her name is stated to be “Fannie Minerva 
Seymour, widow by first marriage of Abra- 
ham Miller Hinckley, and widow by second 
marriage of William R. Mills,” she revoked 
all previous wills. Before the day of this 
revocation, she declared to that notary that 
she was born in England, and had no rela- 
tives. During the last days of December, 
1895, she sent for this notary, who told her 
she ought to make another will, because if 
anything happened to her in her present 
condition, what she left would go to the 
state. She replied to him, that “under the 
circumstances, she did not know but that 
was the best disposition to make.” 

About 1892, her health began to fail. 
She then became addicted to the opium 
habit. In 1893 she became blind, miserly, 
suspicious, living in constant fear that some 
one would rob her, and finally died really of 
starvation, two days before the eighty-fifth 
anniversary of the great battle of New Or- 
leans, in which the English met such disas- 
trous defeat. 

Her estate was inventoried at about 
$55,000; the greater part of which was 
derived by her from the estate of her last 
husband, and which had accrued to his 
estate from that of Myra Clark Gaines, for 
attorney’s fees in her actions prosecuted 
against the city of New Orleans. 

On the first hearing, one of the chief 
points contended for the attorney-general 
was, that it rested with the claimants to 
show a motive upon the part of the decedent 
to studiously conceal her identity as Fanny 
Brown. 

Was that attempted concealment more 
consistent than to thus treasure to the last 
evidences of her more secret perfidies and 
impositions upon the ignorance and credu- 
lity of the unsuspecting persons with whom 
she legitimately came in contact? 

The identity of the decedent as Fanny 
Rachel Brown was further evidenced by the 
direct testimony of many witnesses still 
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living in Ohio, and by others who knew 
her in early days at Cincinnati, in California, 
and at New Orleans. 

At the first trial of this celebrated case, 
in the District Court, the judgment went 
in favor of the opponents — claimants — 
brother and sister of the decedent. 

From that judgment an appeal was 
promptly taken by the state to its own 
Supreme Court. After the record was filed 
an application was made by the attorney- 
general to remand the case to the District 
Court, in order that additional testimony, 
proposed to be furnished by that officer, 
might be submitted. This application was 
not considered until the case was decided 
upon its merits. 

On December 3, 1897, the Supreme Court 
affirmed the judgment of the District Court. 

Allusion has been made to the fact of an 
application by the attorney-general to re- 
mand the cause to the Dist:ict Court. That 
action, or rather the ultimate effect of it, 
proved something of a case of “‘ the engineer 
hoist with his own petard.’’ This applica- 
tion set forth ‘“‘that on account of partial 
developments of facts before the trial, and 
of certain occurrences on the trial, he be- 
came strongly impressed with the convic- 
tion that plaintiffs had not fairly exposed 
their family history,’ etc., and that conse- 
quently he had determined to make a more 
extensive investigation. His plan was, sub- 
sequent to the rendition of final judgment, 
to send a detective to Ohio to institute 
rigid inquiries among the people of the vicin- 
ity where Rachel Fanny Brown was born, 
and resided during her girlhood, in order to 
ascertain the real facts and incidents of her 
history. The investigation thus set on foot 
formed the basis of the application to 
remand. 

The court, in disposing of this motion, 
said: 

‘In our opinion, the conclusion at which 
we first arrived is not thereby materially 
altered; for they are perfectly consistent 
with the evidence in the record with regard 





to the lives and characters of ‘the Brown 
girls,’ and particularly of that of Rachel. 
Fanny Brown; but in one important par- 
ticular they make a new disclosure, to the 
effect that Rachel Fanny Brown resided in 
the vicinity of her childhood’s home in 1844 
and 1845 and a part of 1846 —a period of 
time which has not heretofore been ac- 
counted for by any of the witnesses. 

‘They further definitely disclose the fact 
that, in the latter part of 1845, or the early 
part of 1846, she discontinued her employ- 
ment as a chambermaid at the Chapman 
House at Guyandotte, W. Va., and returned 
to Cincinnati. That statement more closely 
connects Fanny Brown with the character 
of Fannie Seymour in June, 1846, than the 
testimony of the witnesses had done; but 
it is in no way inconsistent therewith. On 
the contrary, it makes it all the more prob- 
able that Fanny Brown made her way to 
New York, and thence to London, in the 
early part of 1846, from which latter place 
she was returning in June, 1846, on the 
Waterloo. That statement is not inconsis- 
tent with that of the witness Edward Ful- 
ton, who said he knew Fanny Brown inti- 
mately in Cincinnati in 1847; and the early 
part of 1848, nor that of George Duvall, 
who saw and knew her in New Orleans in 
1846 — both of whom saw and knew her 
in California in 1850.” 

The court then said that the formal testi- 
mony of the various affiants would not alter 
the decision already announced, the motion 
to remand was refused, and the judgment 
in favor of the opponents, as the brother 
and sister claimants were styled, was 
affirmed. 

The reasonable assumption would have 
been that the sovereign state of Louisiana 
would gracefully bow to the decision of her 
highest court, even if not satisfied of its 
justice. Lame and impotent conclusion. 
Application for re-hearing was seasonably 
filed. On the eighth of March, 1898, a little 
more than three months after the case had 
been affirmed, the court announced that 
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after having carefully considered the rea- 
sons assigned for and against the applica- 
tion made for a rehearing in the case, and 
the arguments of counsel for the appellant 
and appellee, it was as fully prepared to 
reach and announce its conclusions as it 
would be upon a rehearing formally granted, 
and —on what slender threads hang ever- 
lasting things — concluded by saying: 

“The court is not fully satisfied with the 
condition of the evidence and is of the 
opinion that the interests of justice will be 
best subserved by setting aside the judg- 
ment which it has heretofore rendered herein, 
and also that of the District Court appealed 
from, and remanding the cause to the Dis- 
trict Court, there to be reinstated and tried 
on the evidence already taken in the case, 
and such additional evidence as both parties 
can and shall produce.” 

Another trial resulted in favor of the 
opponents (the sister having died in the 
meanwhile, was succeeded by her sole heir, 
a married daughter). The state again ap- 
pealed — the same attorney-general appear- 
ing. On the twentieth of November, 1899, 
Monroe, J., delivered the opinion, begin - 
ning: 

“The only question left in dispute in this 
case is whether the decedent was Rachel 
Fanny Brown, born in Laurence County, 
Ohio, or Fannie Minerva Seymour, said to 
have been born in England, and to have 
come to this country on the ship Waterloo 
in 1846.” 

Then succinctly stating in chronological 
order the facts deemed established by the 
evidence respecting the life of Rachel Fanny 
Brown under her various names and aliases; 
also the history of her family, particularly 
of her elder sister Sarah, the court again — 
unanimously — held in favor of the oppo- 
nents — Brown and sister. 

We shall not attempt to follow the logical 
and forcible reasoning of the distinguished 
jurist. One extract must suffice: 

“The only single thing that she was con- 
sistent about was in not telling that her 





name was Rachel Brown, and that she was 
a poor, uneducated girl from the banks of 
the Ohio River. Whether she had scruples 
about disgracing the name borne by her 
mother, or whether she thought Fannie 
Minerva :Seymour sounded better than 
Rachel Fanny Brown, is a question that she 
alone could answer. We are inclined to 
think, at all events, that, in the case of a 
woman leading such a life as hers, the open 
and reiterated announcement of a name 
should rather be taken as an indication that 
the name so freely given is not her real 
name.”’ 

There was, as has already been stated, an 
attempt to identify the Brown sisters with 
Ann and Mary Stevens, of Cincinnati. That 
was entirely unsuccessful. Several witnesses 
for the state swore most positively and cir- 
cumstantially that Sarah, who as it was 
claimed afterwards became Ann Stevens, 
was chambermaid on the steamboat S. F. 
Vinton as early as 1847. But it was con- 
clusively shown that that boat was not 
built until 1850. Some of the witnesses 
then undertook to say that it might have 
been the Swiss Boy that she was employed 
on, while others persisted -in saying that 
she was on the S. F. Vinton at a time when 
the attorney-general himself admitted that 
boat was not in existence. 

The judgment of the District Court was 
affirmed unconditionally, and presumably 
the estate has been distributed accordingly. 

There is yet a mystery in that no showing 
seems to have been made of any communi- 
cation or intercourse of any sort between 
the decedent and any member of the Brown 
family since 1882. There was no evidence 
of letters to her, nor from her, after that 
time. No explanation is offered, so far as 
appears, as to such cessation, no apparent 
reason why an appropriate holiday present, 
inscribed in terms of endearment, should 
have opened a gulf of separation never to 
be closed. 


San Dieco, Cav., October, 1906. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 


ATTORNEYS. “ The Authority of a Solicitor 
to Receive Money in Conveyancing Business,” 
by Goodwin Gibson, Canada Law Journal 
(¥. xi, p:. 577). 





BANKRUPTCY. A Digest of the Bank- 
ruptcy Decisions under the national bank- 
ruptcy act of 1898 reported in the American 
Bankruptcy Reports, Vols. 1 to 44 inclusive, 
by Melvin T. Bender and Harold J. Hinman, 
Matthew Bender & Co., Albany, New York, 
1906. Pp. 560. Price, $5.00. 

The publishers state that this is the only 
complete digest of bankruptcy decisions under 
the act of 1898. 





BIOGRAPHY. ‘“R. L. Stevenson as an 
Advocate,” by ‘‘R. A. B.,”’ Scottish Law Re- 
view (V. xxii, p. 285). 





CONSTITUTIONAL LAW. “ Public Regu- 
lation of Bill-Boards,’’ by Harold W. Eldridge, 
The Brief (V. vi, p. 207). 





CONSTITUTIONAL LAW. “ The Power of 
Congress to Regulate Interstate Insurance 
Transactions,’’ by ‘‘ T. H.C.,”’ Law Notes (V.x, 
PD: $24). 





CONSTITUTIONAL LAW. A severe ar- 
raignment of the Dartmouth College Case by 
John Z. White is published in the St. Louis 
Mirror (V. xvi, p. 5). His thesis is that the 
new radical proposals of government ownership 
and taxation of corporate franchises will find 
a stumbling-block in this decision; that the 
decision is illogical and wrong and due to the 


| dominating toryism of John Marshall; that the 
| power to regulate corporations is really inherent 
| in state sovereignty and that thedecision should 
be reversed. One striking phrase bears much 
truth. The author says, ‘‘ The people think 
they live under the Constitution. In fact, 
they live under Marshall’s decisions.” 





CONSTITUTIONAL LAW (History). ‘‘ The 
Constitutional History of New York, from the 
Beginning of the Colonial Period to the year 
1905, showing the Origin, Development, and 
Judicial Construction of the Constitution,” by 
Charles Z. Lincoln. In five volumes. Roches- 
ter, N. Y. The Lawyers’ Coéperative Publish- 
ing Company. 1906. pp. xxx, 756; xvii, 725; 
XVili, 757; XXVi, 800; 550. 8vo. 

These five volumes contain a valuable collec- 
tion of material relating to the constitution of 
the state of New York, together with a consid- 
erable amount of informing comment and nar- 
rative. From page 410 of the first volume to 
the end of the third volume the text consists of 
a chronological history beginning with the 
colonial period and ending with the constitu- 
tional convention of 1894. The rest of the 
space is devoted mainly to reprints, annota- 
tions, tables, and indices. Especially valuable 
among these are the exhaustive annotations 
contained in the fourth volume and the list of 
statutes held either constitutional or unconsti- 
tutional contained in the fifth volume. For 
the busy lawyer searching for authorities vol- 
umes four and five will be especially valuable, 
while the more leisurely student will be able 
to trace in the first three volumes the history 
and development of constitutional doctrines. 
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The proceedings of the conventions and com- 
missions that have assembled for the purpose 
of revising the constitution are given in great 
detail, and the proceedings of the convention 
of 1894, which framed the present constitution, 
are so fully set forth that the whole of volume 
three is devoted to them. While some omis- 
sion and compression of this kind of material 
might have rendered the book more readable, 
the inclusion of it will be useful to many who 
may not have access to the printed proceedings 
of the conventions. 

The author has shown great industry in the 
collection of material, and one cannot but re- 
gret that for the aid of later investigators foot- 
note references are not given to the sources. 
With such aids these volumes, already a great 
storehouse of documents and authorities, would 
have been doubly valuable. Even without 
them future historians of the constitution, as 
well as present day workers, will find them- 
selves constantly indebted to Mr. Lincoln’s 
painstaking industry. 

CONSTITUTIONAL LAW (see Employers’ 
Liability). 


COPYRIGHT (see Patents). 


CORPORATIONS. ‘ Modern Business Cor- 
porations,”’ by William Allen Wood, with forms 
by Lewis P. Ewbank. The Bobbs-Merrill Com- 
pany, Indianapolis, 1906. This is a conven- 
ient account of corporate organization and 
management, which will be especially valuable 
to young lawyers unfamiliar with the actual 
practice of business men and corporate finan- 
ciers. The book is so clearly and simply writ- 
ten that it should also be very instructive to 
business men who are contemplating incorpo- 
ration. It is not intended as a text-book and 
contains no citations of authorities, though 
occasionally quoting from text-books on cor- 
porations, but it states succinctly the leading 
principles of corporation law. The most im- 
portant parts of the book relate to corporate 
finance with which lawyers who have not 
served apprenticeship in offices having large 
corporate practice are very unfamiliar. The 
forms, though not numerous, are well selected 
for purposes of illustration. The appendix 
contains many tabulations of state fees and 








other statutory requirements that will be very 
instructive to lawyers who are forming corpo- 
rations. 

CORPORATIONS. ‘“Commencement' of 
Winding-Up Proceedings,’’ by Frank E. Hod- 
gins, Canadian Law Times (V. xxvi, p. 627). 


CORPORATIONS (see Constitutional Law). 


CRIMINAL LAW. ‘ The Ethics of Corporal 
Punishment,”’ by Henry S. Salt, Criminal Law 
Journal of India (V. iv, p. 52). 


DAMAGES. ‘‘ Damages for Mental In- 
juries,” Bench and Bar (V. vi, p. 92). 

ELEMENTARY LAW. “ The Foundations 
of Legal Liability — A Presentation of the 
Theory and Development of the Common 
Law,” by Thomas Atkins Street. The Ed- 
ward Thompson Company, Northport, New 
York. 1906. Three volumes. Price, $15.00. 

The first volume of this rather ambitious 
work deals with Torts, the second with Con- 
tracts — including Bailments, Bills, and Notes 
and Agency —and the third with Pleading. 
The subjects are not treated in such a way as 
to render the volumes useful in daily practice, 
for the discussion is theoretical, historical, and 
scholarly in form. Nor are the volumes 
adapted to class-room use, for they do not 
cover the whole, nor even nearly the whole, of 
the selected subjects. The reader aimed at is 
obviously a person of maturity and of scholarly 
tastes — probably a teacher of law. Such a 
reader will find in these volumes much to ap- 
prove and much to disapprove. In thoroughly 
competent hands the plan adopted would lead 
to desirable results. The principal part of the 
plan appears to be to present in systematic 
form the light which has been cast upon a few 
elementary subjects by the researches made by 
scholars within the last fifty years. To this 
end the author has studied the books of Sir 
Henry Maine, Sir Frederick Pollock, Professor 
Maitland, Professor Langdell, and Mr. Justice 
Holmes, and also numerous scholarly contribu- 
tions to periodicals. As the light of the new 
learning, derived from combining investiga- 
tions into primitive law with careful study of 
reported cases, has not yet been carried into 
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all parts of any one of the subjects presented in 
these volumes, the treatment here given is in- 
complete. For example, in the volume on 
Pleading much is said about writs and declara- 
tions, but nothing about pleas and replications; 
and one is: at a loss to perceive any reason, 
theoretical or practical, for the inadequate 
treatment, save that the scholarly writers upon 
whom these volumes are based happen not to 
have covered as yet the subject of defenses. 
The author, it would seem, ought to have men- 
tioned the omission; but he has done well not 
to attempt to supply it with the fruits of his 
own researches. When he has departed from 
his predecessors, or has attempted to supple- 
ment them, he has failed to win confidence. 
For an example of this disappointing short- 
coming, it is enough to cite the chapter entitled 
‘‘Scope of the Bilateral Contract.’’ Nor do 
the author’s foot-notes make any material addi- 
tion to the machinery available for readers of 
scholarly tastes; for the references are almost 
exclusively those gathered by the original in- 
vestigators from whom these volumes have 
drawn so freely and so frankly. E. W. 


EMPLOYERS’ LIABILITY (Constitutional 
Law). Inthe Central Law Journal (Vol. 1xiii, 
p. 278) Gerrard B. Winston and Blackburn 
Esterline argue that ‘“‘ The Act of Congress 
Known asthe Employer’s Liability Act Affect- 
ing Common Carriers is Unconstitutional and 
Void.’”’ They confine themselves to one rea- 
son, namely, that the act as drawn is so broad 
as to make all employees and all operations of 
common carriers, whether or not in the partic- 
ular instance engaged in interstate commerce, 
subject to the operation of the act if the carrier 
is at any time or in any part of its business en- 
gaged in interstate commerce. Other regula- 
tions of interstate carriers are said to have 
been more carefully restricted to operations 
which were themselves interstate commerce. 


EVIDENCE (see Witnesses). 


HISTORY. ‘State Rights and Political 
Parties in North Carolina,’’ by Henry McGil- 
bert Wagstaff, The Johns Hopkins Press, Balti- 
more, Md., 1906. 





HISTORY. ‘ Russell Sage’s Career as a 
Litigant,’”’ by John Caldwell Myers, Bench and 
Bar (V. Vi, p. 83): 





HISTORY (see Constitutional Law). 

INSURANCE. ‘The Armstrong Amend- 
ments,”’ by H. Gerald Chapin, American Law- 
yer (V. xiv, p. 389). 





INTERNATIONAL LAW. ‘“ International 
Interference on the Ground of Humanity,” by 
Samuel Herrick, The Brief (V. vi, p. 195). 

JURISDICTION. ‘ On the Conflict of Juris- 
diction between Civil and Revenue Courts,” by 
Abul Karim Khan, Allahabad Law Journal 
(V. ili, p. 249). 





JURISPRUDENCE. ‘“ The Quest for Error 
and the Doing of Justice,” by Hon. Chas. F. 
Amidon, Canada Law Review (V. v, p. 364). 





JURISPRUDENCE. ‘ The Interpretation 
of Negative Precepts in Hindu Law,” by Dr. 
Priya Nath Sen, Calcutta Law Journal (V. iv, 
Pp. 25 n.). 


JURISPRUDENCE (see Elementary Law). 

MUNICIPAL CORPORATIONS. ‘ The Mu- 
nicipal Codes of the Middle Western States,” by 
J. A. Fairlie, Political Science Quarterly (V. xxi, 
P- 434). 





PATENTS. ‘“ Patent and Copyright Law 
Considered with Reference to the Contract of 
Employment,” by C. B. Labatt, Canada Law 
Journal (V. xlii, p. 529). 





PRACTICE. “The Law Providing for a 
Municipal Court in Chicago,’’ by Hon. Robert 
McCurdy, Albany Law Journal (V.. Ixviii, 
p. 246). 





PRACTICE. “The Collection of a Judg- 
ment,’’ by James C. McMath, IJilinois Law Re- 
view (V. i, p. 157). 





PRACTICE. ‘‘ The Supreme Court and its 
Method of Work,” by Orrin N. Carter, //linois 
Law Review (V. i, p. 151). 
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PROPERTY. “Third Parties’ Consent in 
the Law of Alienation of Property in India,” 
Madras Law Journal (V. xvi, p. 243). 





PROPERTY. ‘ Power of Revocation in 
Deeds,’’ by Chas. L. Bartlett, Central Law 
Journal (V. 1xiii, p. 222). 





PROPERTY. ‘The Torrens System,” by 
Howard Griswold, Jr., The Bar (V. xiii, p. 16). 





PROPERTY (Public Policy). ‘‘ Mortmain,”’ 
by D. H. Chamberlain, Jr., Central Law Journal 
(V. 1xiii, p. 240). 





PUBLIC POLICY. ‘ The Evolution and 
Prevention of Trusts and Monopolies,” by 
R. M. Benjamin, Albany Law Journal (V. xviii, 


Pp. 239). 





PUBLIC POLICY. ‘‘ The Eight Hour Move- 
ment in New York,” by G. G. Groat, Political 
Science Quarterly (V. xxi, p. 414). 





PUBLIC POLICY. ‘‘ Independence of the 
Judiciary,” by Hon. Judson Harmon, American 
Lawyer (V. xiv, p. 391). 





PUBLIC POLICY. ‘“ The Quality of Jurors,” 
by Jackson Guy, Virginia Law Register (V. xii, 
P- 43°). 





RAILROADS. ‘ Doctrine in Virginia as to 
the Duty of a Railroad Company to Licensees 
of its Tracks,” by Robert W. Withers, Virginia 
Law Register (V. xii, p. 419). 





TRADE MARKS. “A Digest of the Law of 
Trade Marks and Unfair Trade,” by Norman 
F. Hesseltine, Boston. Little, Brown and 
Company. 1906. pp. XXXix, 390. 





Of the great value to the practicing lawyers 
of this digest of the law of unfair trade there 
can be no doubt. Not only are the cases well 
abstracted, but the headings and subheadings 
under which they are arranged are well de- 
signed for ready reference. It is to be deplored 
that the standard of commercial dealings has 
been so low as to produce so many cases in late 
years where there has been fraudulent imita- 
tion of the brands and names of the goods of 
established firms by new adventurers, who 
have gone so far in some cases as to copy the 
very markings and dress of well-known articles. 
But it is a subject for congratulation that the 
judges have been so steadfast and vigorous in 
the face of persistent and ingenious arguments 
in protecting the business rights of legitimate 
enterprises from the depredations of these 
commercial outlaws. B. W. 





WILLS. “ Validity and Effect of Conditions 
to Legacies and Devices against Contesting 
Wills,” by ‘‘ B. B.C.,”’ Law Notes (V.x, p. 128). 





WITNESSES (Privileged Communications). 
A recent statute of Wisconsin requiring phy- 
sicians to report tubercular cases is discussed 
in the Central Law Journal (V. lxiii, p. 261), 
under the title of ‘‘ Privileged Communica- 
tions Applied to New Conditions,” by F. 
Beecher. He points out the conflict between 
this statute and the Wisconsin statute making 
privileged communications between patient 
and physician and collects the cases in which 
this modern privilege as conferred by statute 
in the different states has been defined and 
limited. 





WITNESSES (Evidence). ‘“‘ The Use of 
Medical Books in the Examination of Experts,” 
by Joseph H. Taulane, Criminal Law Journal 
of India (V. iv, p. 33). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at25centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ATTORNEY AND CLIENT. (Compensation of 
Attorney — Contingent Fee.) New York Sup. Ct. 
—In Johnson v. Ravitch, 99 N. Y. Supp. 1059, 
the Supreme Court, through Gaynor, J., holds 
that where by a contract between an attorney and 
client the attorney is to receive a contingent fee, 
for the prosecuting of a personal injury action 
and the client dismissed the attorney, he can on 
dismissal recover only for the services actually 
rendered up to that time. Every attorney enters 
into the service of his client subject to the rule 
that the client may dismiss or supersede it. If 
he makes a contract for future services it is neces- 
sarily subject to such rules, and made with full 
knowledge that he may never perform such ser- 
vices, and in that event he will not be paid therefor. 





CARRIERS. (Loss of Shipment — Evidence as 
to Damages.) Alabama.— In Southern Express 
Co. v. Owens, 41 South. 752, an action against a 
carrier for the loss of a manuscript, the question 
arose as to how the damages were to be deter- 
mined in the absence of a market value. It 
appeared from the evidence that the manuscript 
was that of a history of the development of South 
Carolina literature, intended for a school text 
book, on which subject there was no text book; 
and the court concluded that under the circum- 
stances it was proper, on the question of damages, 
to permit plaintiff to testify as to the time that 
he had spent in the preparation of the manuscript, 
and as to what he considered it worth. The 
court says that while it may be that property 
destroyed or lost has no market value, and that 
it may be that no rule absolutely certain can be 
laid down, plaintiff cannot on account of such 
circumstances be awarded merely nominal dam- 
ages; but that where the article is unusual in 
character, so that the market value cannot be 
determined, plaintiff’s damages must be ascer- 
tained in some other rational way. ‘‘ Where the 
article lost has no market value, the rule of dam- 
ages seems to be its value to the plaintiff, in 








ascertaining which inquiry may be made into the 
constituent elements of the cost to plaintiff in 
producing it.”” In support of this decision the 
court cites Green v. Boston R. Co., 128 Mass. 221, 
35 Am. Rep. 370; Louisville & Nashville R. Co. v. 
Stewart, 78 Miss. 600, 29 South. 394. 





CARRIERS. (Passengers — Injuries — Proxi- 
mate Cause.) Colorado. — In Snyder v. Colorado 
Springs and Cripple Creek District Railway Com- 
pany, 85 Pacific Reporter, 686, plaintiff became a 
passenger on a crowded car and stood near the 
door with his hand resting on the door jamb. 
Other passengers were standing between him and 
the door, and some on the steps of the car. The 
conductor in pushing his way through the crowd 
of passengers pressed plaintiff against one, who 
was sitting in a seat on the side of the car. Such 
person became angry and pushed plaintiff with 
such force that he was thrown from the car, pags- 
ing over the head of a man standing on the lower 
step. The question, of course, was as to what 
was the proximate cause of the accident, and the 
court decided that the proximate cause was the 
action of the passenger who pushed plaintiff, and 
that hence the company was under no liability. 
The court cites from Denver & Rio Grande Ry. v. 
Sipes, 26 Colo. 17, 55 Pac. 1093, where proximate 
cause was defined as that cause ‘‘ which in natural 
and continued sequence, unbroken by any efficient 
intervening cause, produced the result complained 
of, and without which that result would not have 
occurred,” and Burlington & M. R. Co. v. Budin, 
6 Colo. App. 275, 40 Pac. 503, where proximate 
cause was considered to be an act which is the 
proximate cause of an event ‘‘ when, in the 
natural order of things, and under the particular 
circumstances surrounding it, such an act would 
necessarily produce that event.’”” Stone v. Boston 
& A. R. Co. (Mass.), 51 N. E. 1,41 L. R. A. 794; 
Lane v. Atlantic Works, 111 Mass. 136, are also 
cited for definitions of proximate cause. The 
court says: ‘‘it was of course possible that some 
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extremely nervous or irritable person would be- 
come angry because of his being inconvenienced 
on account of the crowded condition of the car; 
but it is not in accordance with the usual and 
ordinary course of events to anticipate that a 
seated passenger would so far lose control of him- 
self on account of having a standing passenger 
crowded against him that he would eject the 
standing passenger from the car with such force 
as to throw him over the head of one who was 
standing upon the step below the party so ejected.”’ 


CARRIERS. (Who are Passengers.) Mass. — 
Fitzmaurice v. New York, New Haven, and Hart- 
ford Railroad Company, 78 N. E. 418, is an enun- 
ciation of the principle that one whose presence 
in the conveyance of a carrier is brought about 
by fraud, was not a passenger. Plaintiff, while 
riding on a train of the defendant, was injured in 
a collision, and in an action for the injuries it 
appeared that she had obtained her ticket by 
presenting to the plaintiff's ticket agent a forged 
certificate purporting to be signed by her father, 
to the effect that she was under eighteen years 
of age and a pupil in a certain art school, and 
agreeing that she would not use the ticket except 
in traveling to and from the school, and by pre- 
senting a forged certificate purporting to be 
signed by the principal of the school, certifying 
that plaintiff was a pupil, and it was shown that 
by such fraudulent conduct plaintiff had obtained 
a ticket at reduced rate. Rev. Laws, c. 111, 
§ 228, authorizes a railroad to make contracts for 
the conveyance of passengers at such reduced 
rates as may be agreed on by the parties, and the 
court decides that owing to the fraud practiced 
by plaintiff she was not a passenger, and this 
notwithstanding that defendant’s conductors had 
accepted the coupons of plaintiff’s tickets. The 
court cites Way v. Chicago, Rock Island & Pac. 
Ry., 64 lowa 48, 19 N. W. 828, 52 Am. Rep. 431, 
and Toledo Wabash & Western R. Co. v. Beggs, 
85 Ill. 80, 28 Am. Rep. 613, where there was a 
similar acceptance of coupons, and Condran v. 
Chicago, Milwaukee & St. Paul Ry., 67 Fed. 522, 
14 C. C. A. 506, 28 L. R. A. 749; Toledo, Wabash 
& Western Ry. v. Brooks, 81 Ill. 245; Chicago, 
Burlington & Quincy R. R. v. Mehlsack, 131 IIl. 
61, 22 N. E. 812, 19 Am. St. Rep. 17. 


CHARITIES. (Charitable Hospitals — Liabili- 
ties for Injuries to Servants.) New Hampshire. — 
Hewett v. The Woman’s Hospital Aid Association, 
64 Atlantic Reporter, 190, decides in favor of 
plaintiff the question whether a hospital conducted 
as a charity is liable for the negligence of its 
manager in failing to notify a nurse of the con- 





tagious nature of a case assigned to her. The 
facts showed that plaintiff was a pupil nurse in 
the hospital under a contract whereby she was to 
be trained as a nurse, receiving $10.00 per week 
as compensation, that the manager of the hospital 
put her in charge of a patient suffering with 
diphtheria, which fact was known to the manager, 
that plaintiff was not informed by any one as to 
the nature of the disease, and developed it shortly 
after taking charge of the case. Defendant was a 
corporation formed under the general incorpora- 
tion law of the state, which authorizes persons to 
incorporate for the establishment and mainte- 
nance of hospitals, and which provides that the 
corporation, its officers and stockholders shall 
have all the rights and powers and be subject to 
all the duties and liabilities of other similar cor- 
porations, except so far as limited by the statute. 
In determining the question, the court calls atten- 
tion to the fact that defendant was not incorpo- 
rated for the purpose of carrying out the provisions 
of an express trust in reference to property or 
money donated under a limited deed of trust, 
but that it held its property under its charter for 
the general purposes of a hospital, and it is held 
that notwithstanding that the corporation had 
no capital stock and made no division of profits, 
but that all its property was devoted to charitable 
purposes, it was liable for the negligence of the 
manager. In support of the liability of charitable 
corporations in actions of tort, the opinion cites: 
Stewart v. Harvard College, 12 Allen (Mass.) 58; 
Davis v. Society, 129 Mass. 367, 37 Am. Rep. 368; 
Bishop v. Trustees 1 E. & E.°697; Gilbert v. 
Trinity House, 17 Q. B. Div. 795, and states that 
if the language of some courts is broad enough to 
deny the liability of charitable corporations in 
all actions of tort, Perry v. House of Refuge, 63 
Md. 20, 52 Am. Rep. 495; Downes v. Hospital, 
tor Mich. 555, 60 N. W. 42, 25 L. R. A. 602, 45 
Am. St. Rep. 427, ‘‘it cannot be regarded as a 
discriminating statement of the law.’”’ In reply 
to another contention, the court is of the opinion 
that though plaintiff was an apprentice learning 
a trade, she was nevertheless a servant, and that 
the fact that at the time she was employed she 
represented herself to be older than she was did 
not relieve the corporation of its ordinary duty 
to her as a servant. 


The question of a public charitable corporation’s 
liability for torts is a vexed one and there are 
various holdings. By the most reasonable and 
perhaps the most general holding, such a charitable 
corporation must respond in damages to third 
persons for its failure to exercise due care in the 
selection of its servants, though it is not liable 
for the torts of these servants. See Huffcut on 
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Agency (2d ed.) § 261, and cases cited. There are 
some duties which cannot be delegated, and for 
their performance the corporation must be held 
accountable. The principal case is therefore 
supported by the same logic when it makes the 
public charitable corporation liable to its own ser- 
vant for its own breach of those duties toward him 
which cannot be delegated. 

It should be noted, however, that the distinction 
which the court seeks to draw between this and 
other cases because the defendant “is a charitable 
institution whose powers and duties in the manage- 
ment and expenditure of its funds is unlimited, 
except so far as they are governed and defined by 
the general charitable purposes of its incorpora- 
tion ’’ will not bear scrutiny. See the recent case 
of Parks v. Northwestern University, 218 Ill. 381. 
Where tort liability on the part of defendant was 
denied on the broad ground that a corporation 
organized solely for charitable purposes necessarily 
holds all its funds in trust for such purposes and 
hence is exempt from liability for the negligence 
of its employees. The real justification for the 
New Hampshire decision, as contrasted with some 
others, is found near the end of the opinion where 
the court says: 

‘“‘ Experience shows that negligence — the fail- 
ure to exercise ordinary care —is to be expected 
when men engage in industrial pursuits. It may, 
not inappropriately, be said to be necessarily in- 
cidental in the accomplishment of. most practical 
results through the agency of man. The donors 
of the defendant’s property for hospital purposes 
were not ignorant of this fact, and are presumed 
to have given the trust property, knowing that it 
might be required for the liquidation of claims in 
tort as well as for claims in contract incurred in 
carrying out the purposes of the corporation. In- 
deed its conceded authority to contract for the 
employment of nurses and other necessary agents 
would seem to include power to respond in dam- 
ages for all breaches of such contracts, one essen- 
tial or incidental element of which is its duty to ex- 
ercise care as well as its duty to pay the stipulated 
compensation.” 

It is not that public charitable corporations are 
not to be protected from tort liability unless their 
funds are donated under a limited deed of trust, 
but that the general trust purposes of such a cor- 
poration are not hindered by holding the corpora- 
tion liable for breach of what are known as 
nondelegable duties. 

Geo. P. Costigan, Jr. 

This accords with the now generally accepted 
theory that, while a charitable corporation is not 
liable under the doctrine of respondent superior 
for the torts of its inferior servants, it is liable for 





the torts of the administrators and managers of 
the corporation, See the able discussion by 
Hammersley, J., in Hearns v. Waterbury Hospital, 
66 Conn. 98, 33 A. 595. 


COMMERCE. (Interstate Regulation — Freight 
Rates.) U. S. Cir. Ct. N. D. Ill. — Freight rate 
difficulties are presented in Interstate Commerce 
Commission v. Reichmann, 145 Fed. 236, where it 
appeared that a corporation owning cars used for 
the transportation of live stock on all railroads 
had no direct relations with shippers, but that it 
merely received mileage from the various rail- 
roads, and the question before the court was 
whether the making of payments by the corpora- 
tion to shippers, in order to promote the use of 
the corporation’s cars, constituted a violation of 
Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1905, p. 599], making it unlawful 
for any corporation to offer, ‘‘ grant, give, or solicit, 
accept or receive, any rebate, concession, or dis- 
crimination, in respect of the transportation of 
any property in interstate or foreign commerce, 
by any common carrier, . . . whereby any such 
property shall by any device be transported at a 
less rate than that named in the published tariffs 
filed by the carrier. Considering the statute and 
the conditions which the statute was designed to 
remedy, it is held that freight rates are to be con- 
strued as meaning the net cost to the shipper of 
the transportation of his property; that the prac- 
tice of making such payments on the part of the 
corporation destroyed uniformity, and was a vio- 
lation of the statute, the contention that the anly 
effect of the statute is to prohibit the shipper 
from soliciting or accepting preferences from the 
carrier itself, and the carrier and its agents from 
offering or giving any preference, being clearly 
without merit. The effect of the holding appears 
to be that any conduct on the part of any one 
which tends to bring about lack of uniformity in 
the net cost of shippers is within the statute. 


CONSPIRACY. (Injuring Person in Business.) 
New York Sup. Ct. — A case which has attracted 
considerable attention is that of People ex rel. 
Burnham v. Flynn, roo New York Supplement, 31, 
it being a prosecution for conspiracy for excluding 
the dramatic critic of a prominent publication 
from theaters controlled by defendants. N. Y. 
Pen. Code, § 1068, subdiv. 5, under which the 
prosecution was brought, makes it a misdemeanor 
for persons to conspire to prevent another from 
exercising a lawful trade or calling or doing any 
other lawful act by force, etc. It appeared that 
defendants had entered into an agreement not to 
admit the critic to the various theaters under their 
control, that they had given instructions to their 
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employees not toadmit him, and that he had been 
forcibly prevented from entering such theaters 
after purchasing a ticket. The court refers to 
the case of Collister v. Hayman, 183 N. Y. 250, 
76 N. E. 20,1 L. R. A. (N. S.) 1188, decided by 
the court of appeals, where it was held that the 
conducting of a theater is a private business 
which the proprietor can open or close at will, 
admitting as many as he sees fit, and charging 
what he may choose, and that the manager and 
proprietor of a theater has the right to say who 
shall enter his theater. After citing Collister v. 
Hayman, 183 N. Y. 250, 76 N. E. 20,1 L. R.A. 
(M. S.) 1188, where the court of appeals held the 
conducting of a theater to be a private business, 
the court finds that the manager and proprietor 
of a theater has the right to say who shall enter 
his place of entertainment and who shall not, 
or what class of people shall be entitled to do so 
and what class shall not. This necessarily fol- 
lows from the fact that his enterprise is a private 
and he entertain the 
public at large, he is under no obligation to do so. 


one, because while may 
His rights and duties are not like those of car- 
riers, who have public franchises. And it is de- 
cided that defendants under such principle did 
not unlawful that if 


they disliked the presence of the critic, or thought 


enter into an agreement, 
his attendance was injurious to their business, 
they had a lawful right to agree to exclude him, 
and that if he attempted to enter their places of 
amusement, they had the right to prevent him 
from so doing by any reasonable force, so long as 
the agreement entered into was not actuated by 
the sole motive of preventing the critic from exer- 
cising lawful calling. National Protective 
Association v. Cumming, 170 N. Y. 315, 63 N. E. 
369, 58 L. R. A. 135, 88 Am. St. Rep. 648, is cited 
to sustain the proposition that persons may com- 
bine to do any lawful act without subjecting them 
to responsibility, either civil or criminal. 


his 


“Sole motive” is altogether too strong an ex- 
pression. Ifthe dominant motive was to injure 
the critic in his business the purpose of the Statute 
was violated. Rideout v. Knox, 148 Mass. 368, 
19 N.E. 390. Moreover, there is no justification 
in reason for the statement that what one may law- 
fully do any member may lawfully combine to do; 
that doctrine is the gospel of the boycott and has 
made New York state its congenial home. 


CONSTITUTIONAL LAW. _ (Validity of State 
Statute — Discrimination Against Patented Ar- 
ticles.) (U.S. Cir. C. App.) — Ozan Lumber Com- 
pany v. Union County National Bank of Liberty, 
Ind., 145 Federal Reporter, 344, is a case in which 
the court was called to pass upon the validity of 





| 
| 


| 
| 





a statute of Arkansas. Act April 23, 1891 (Sand 
& H. Dig., §§ 493-496) which provides that every 
negotiable instrument taken in payment for any 
patented machine, implement, substance, or in- 
strument shall be executed ‘on a printed form, 
showing on its face that it was so taken, and 
making its violation punishable by a fine, and 
all such negotiable instruments not so showing 
on their face, absolutely void. The legislation 
was upheld by the state court, but the federal 
court holds that the statute is unconstitutional 
and void, for the reason that it creates a dis- 
crimination between articles of property of the 
same class or character, which discrimination is 
based on the fact alone that those discriminated 
against are protected by a patent granted by the 


United States. Support for the statute was 
claimed to be found in Patterson v. Kentucky, 
97 U.S. sor, 24 L. Ed. 1115, and in Webber v. 


Virginia, 103 U. S. 344, 26 L. Ed. 565. In the 
first case a statute of Kentucky required the 
inspection and gauging of illuminating oils and 
fluids, recognized as standard those that ignited 
and permanently burned at a specified tempera- 
ture, and condemned those more inflammable as 
unsafe, and it was sought to exempt from the 
statute a patented oil which could not be made 
to conform with the test, on the ground that the 
oil was protected by patent, and it was held that 
there was no such exemption. In the latter case, 
an agent of a manufacturing company sought to 
escape the operation of the license laws of Vir- 
ginia, on the ground that the articles sold by him 
were patented, and in that case it was held that 
the rights conferred by the patent laws did not 
exempt the patented articles from the operation 
of the local law. The court distinguishes these 
cases from the one at the bar by stating that their 
doctrine is well defined and is ‘‘ that the tangible 
products of an invention become a part of the 
mass of property of the state and fall within the 
domain of its police power, and that immunity 
from the lawful exercise of that power cannot be 
claimed solely because of the incident of the 
patent; but it is an entirely different thing to say 
that merely because articles are patented, they 
may, for that reason, be selected from the mass of 
other property of like character for invidious and 
hostile discrimination.” The court points out 
that if the state could lawfully enact such a 
statute as that in question, it might with equal 
reason destroy the negotiability of all notes taken 
by national banks, by other corporations organ- 
ized under the laws, by citizens of other states, 
and in interstate commerical transactions, which 
obviously is not within the power of the state. 
The court cites a number of cases upholding lccal 
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statutes, requiring notes given on the sale of 
patent rights to recite such fact upon their face. 
Tod v. Wick, 36 Ohio St. 370; Mason v. McLeod, 
57 Kan. 105, 45 Pac. 76, 41 L. R. A. 548, 57 Am. 
St. Rep. 327; New v. Walker, 108 Ind. 365, 9 
N. E. 386, 58 Am. Rep. 40; Herdic v. Roessler, 
109 N. Y. 127, 16 N. E. 198; Hankey v. Downey, 
116 Ind. 118, 18 N. E. 271, 1 L. R. A. 447; Sandage 
v. Manufacturing Co., 142 Ind. 148, 41 N. E. 380, 
34 L. R. A. 363, 51 Am. St. Rep. 165; Haskell v. 
Jones, 86 Pa. 173; Pinney v. Bank, 68 Kan. 223, 
75 Pac. 119, and other cases denying the validity 
of such statutes: Pegram v. Alkali Co. (C. C.) 
122 Fed. 1000; Reeves v. Corning (C. C.) 51 Fed. 
774, 787; Castle v. Hutchinson (C. C.) 25 Fed. 
394; Helm v. Bank, 43 Ind. 167, 13 Am. Rep. 395; 
Cranson v. Smith, 37 Mich. 310, 26 Am. Rep. 514; 
Crittenden v. White, 23 Minn. 24, 23 Am. Rep. 
676; Woolen v. Banker, 2 Flip. 33, Fed. Cas. No. 
18,030; State v. Lockwood, 43 Wis. 403; Wilch v. 
Phelps, 14 Neb. 134, 15 N. W. 361. 

DEAD BODIES. (Mutilation — Damages — 
Mental Anguish.) Oklahoma. — Long v. Chicago, 
Rock Island & Pac. Ry. Co., 86 Pac. 289, was an 
action by the parents of an infant child against 
a carrier, to recover damages for mental pain and 
anguish, occasioned by the mutilation of the 
dead body of the infant, owing to the negligence 
of defendant in transporting the remains, and 
liability is denied. The case of Foley v. Phelps, 
(Sup.) 37 N. Y. Supp. 471, is considered, where it 
was held that one might recover for the mutilation 
of a dead body of a relative, on the ground that 
such act is a violation of the legal right of the 
relative to have the body in the condition in 
which it was at the time of death, and that there 
is a remedy at law for the interference with every 
legal right; but the case is disapproved of, and it 
is held that there is no difference in principle 
between a recovery of a parent for mental pain 
and suffering caused by the death of a child from 
personal injury, and a recovery for the same as a 
result of the mutilation of its body after death. 
The court says: ‘‘ The position in which the courts 
declare the right by reason of the quasi property 
interest of the relative is the only one which can 
be supported by any degree of logic, but those 
courts fail to recognize that the dead body of a 
relative, neither by the natural law of mankind, 
by the common law of England, nor by the statu- 
tory law of the states, may be sold for personal 
gain or disposed of, except by burial, ... and 
has correctly said ‘A dead body belongs to no 
one, and is under the protection of the public.’ ”’ 


Though the cases upon the subject cannot be 
reconciled, the conclusion in this case seems 
opposed to the weight of authority. Several im- 





portant cases are not noticed in the opinion, though 
it seems scarcely conceivable that they were not. 
brought to the attention of the court. Foremost 
among them is Larson v. Chase, 47 Minn. 307, 
50 N. W. 238, 28 Am. St. 370, 14 L.R.A.85. Koer- 
oer v. Patek, 123 Wis. 453, 102 N. W. 40, 68 L.R.A. 
956, is also important and contains an exhaustive 
collection of the authorities. Renihan v. Wright, 
125 Ind. 536, 25 N. E. 822, 21 Am. St. 249, 9 L.R.A. 
514, must also be considered, though it may be 
thought to be affected by the later case of Western 
Union Tel. Co. v. Ferguson, 157 Ind. 64, 79, 60, 
N.E. 674, 1080. The telegraph cases and the 
case at bar are thought by the Oklahoma court to 
stand upon the same footing. The Wisconsin 
court, however, has distinguished them. 
F. R. M. 

EMINENT DOMAIN. (Condemning Right of 
Way Through Cemetery.) Tenn. — In Memphis 
State Line R. Co. v. Forest Hill Cemetery Co., 
94 Southwestern 69, a railroad sought to condemn 
a right of way through lands belonging to a ceme- 
tery. The right was denied, and Wilkes and 
Shields, JJ., in a separate opinion, express them- 
selves in language of no little vigor: ‘‘ In our view 
real estate in Tennessee, conveyed for cemetery 
purposes forever, whether to a public or private 
corporation, or to a board of trustees, to have 
perpetual succession, is 7pso facto as a matter of 
law dedicated to a public use of a sacred char- 
acter. .. . We do not believe that any legisla- 
ture of the state will ever undertake to authorize 
such invasion, and the condemnation of such 
property. . . . No emergency or contingency or 
necessity can justify the invasion of the resting 
places of the dead.’’ And in conclusion the 
judges state that they are of opinion that the law 
and the spirit of our government and civilization, 
as well as the dictates of sound public sentiments, 
demand that cemeteries shall never be invaded 
for railroad or other secular purposes. ‘‘ The 
wheels of commerce must stop at the grave.” 


LIBEL. (Publication -by Corporation — Liabil- 
ity of Managing Editor.) U.S.C. C. A.— The lia- 
bility of the editor-in-chief of a newspaper, having 
general supervision of the matter published, for 
the publication of a libel, though he has no actual 
knowledge thereof, is considered in Folwell v. 
Miller, 145 Fed. 495, and the editor is held free 
from liability. The facts in the case showed that 
the libel was published in a newspaper of which 
defendant was the editor-in-chief, but that the 
publication was caused by a subordinate during 
the absence of the editor-in-chief, and that he 
had no knowledge of the publication until there- 








632 


THE GREEN 





BAG 





The court states that it has never been 
distinctly decided that the liability of the editor 
is coextensive with that of the proprietor, and 
that while some text writers indulge in statements 
implying coextensive liability, the authorities 


after. 


cited do not justify the implication. The case of 
Smith v. Utley, 92 Wis. 133, 65 N. W. 744, 35 
L. R. A. 620, is cited as a carefully considered 
adjudication, in which the liability of the pro- 
prietor and managing editor is held to be co- 
extensive, but after reviewing authorities relied 
upon in Smith v. Utley, among others Watts v. 
Fraser, 7 A. & E. 223, and Nevin v. Spieckemann 
(Pa.) 4 Atl. 497, the court says: ‘‘ Notwithstand- 
ing these adjudications we are not convinced that 
the editor’s liability is commensurate with that 
of the proprietor, where it appears that he was 
not on duty during any part of the time between 
the reception of the libelous matter and its publi- 
cation. . . . The action of libel is not based on 
neglect of duty, but is a positive tort.” 


SALES. (Right to Restrict Future Sales.) 
U. S. Cir. Ct. E. D. Ky. — Hartman v. John B. 
Park & Sons Co., 145 Fed. 358, is a case involving 
the validity of contracts whereby the manufac- 
turer of a widely advertised proprietary medicine 
sought to avoid ‘ price-cutting,’”’ by the control- 
ling in certain respects of the disposition of his 
property after it had been sold outright by him. 
It appears that the medicine was compounded in 
accordance with a secret formula, and invariably 
placed on the market in a certain style and dress, 
and under a certain trade name, and that by a 
system of contracts between the manufacturer 
and wholesalers they were bound to sell only at a 
certain price, and only to retail dealers designated 
by the manufacturer, and that by a contract 
between him and the retail dealers, in considera- 
tion of such designation, they agreed to sell only 
at a certain price to consumers. Defendant ob- 
tained the medicine from complainant’s whole- 
salers, in violation of their contract with defend- 
ant, and sold the medicines to retailers operating 
cut-rate drug stores, and the manufacturer sought 
an injunction. Defendant relied upon two 
grounds in support of his contention that the con- 
tracts were invalid — that the owner of a patent 
or copyright has the right to sell the article out- 
right, and retain control of subsequent trade, by 
virtue alone of the federal statutes, but that the 
owner of a mere secret process has no such right; 
and that the contracts were unlawful as in re- 
straint of trade. In disposing of the first ground 
adversely to defendant, the court discusses Edison 











Phonograph Co. v. Kaufmann (C. C.) ros Fed. 
960; Same v. Pike (C. C.) 116 Fed. 863; Victor 
Talking Machine Co. v. The Fair, 123 Fed. 424, 
61 C. C. A. 58; National Phonograph Co. v. Schle- 
gel, 128 Fed. 733, 64 C. C. A. 594, in which cases 
the owners of patents sold the patented articles 
under agreements and restrictions on the subse- 
quent trade in the article, which restrictions were 
sustained, and after an examination into the 
nature of the rights conferred by the patent and 
copyright statutes, the court concludes that the 
“sole creature of the statutes is a distinct prop- 
erty right, to wit: the exclusive right to make, use, 
and sell the thing patented or copyrighted; that 
is, to prevent others from making, using, and sell- 
ing it”’; that when the owner of a patented or 
copyrighted article sells it outright he can or can- 
not, as he chooses, give a license to re-sell, and 
limit the license as he chooses, but that the right 
to impose restrictions upon vendees and sub- 
vendees by contract is a common law right, not 
derived from the federal statutes alone, the only 
effect of which, in the case of a patented or copy- 
righted article, is to give a remedy in the state 
courts for a violation of the license, and that hence 
there is no reason why complainant did not have 
the right to lawfully make the contracts in ques- 
tion. On the second ground, contracts in restraint 
of trade are regarded as falling into two classes — 
one class being where one party agrees to restrain 
himself for the benefit of the other, and which 
are regarded as valid if the restraint is reasonable, 
and contracts ‘‘ between two or more persons 
engaged in the same business, sometimes includ- 
ing all the persons so engaged in a particular 
locality or elsewhere, but each one engaged sepa- 
rately and with no concern or interest in the 
business of any other one, and each one agrees 
to restrain himself in some particular for the 
mutual benefit of all,” — contracts which Judge 
Taft defines in United States v. Addyston Pipe & 
Steel Co., 85 Fed. 271, 29 C.C.A. 141, 46 L. R.A. 
122, as contracts having no purpose but to re- 
strain competition and maintain prices, and it is 
held that the manufacturer’s contracts, belonging 
to the former class, are valid as not unreasonable, 
in that the restraining agreement is ancillary to 
the main purpose of the contract, and merely for 
the protection of the complainant’s business. As 
supporting this conclusion the court cites Elli- 
man v. Carrington, 2 Ch. 275, 84 L. T. (N.S.) 853; 
Garst v. Harris, 177 Mass. 72, 58 N. E. 174; Walsh 
v. Dwight (Sup.) 58 N. Y. Supp. 91; Park & 
Sons Co. v. National Wholesale Druggists, 175 
N. Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am. 
St. Rep. 578; Whitwell v. Tobacco Co., 125 Fed. 
454, 60 C.C. A. 290, 64 L. R. A. 689. 
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TRADE MARKS AND TRADE NAMES. (De- 
ception of Public.) Michigan. — Warren Brothers 
Company v. Barber Asphalt Paving Company, 
108 Northwestern 652, concerns the extent of 
the right acquired by the owner of a trade name. 
It appeared that complainant had employed as a 
trade name for a pavement which. complainant 
was in the business of putting down, the word 
‘* Bitulithic,” and had caused such word to be 
copyrighted and filed for record as a copyrighted 
word in the office of the secretary of state; that 
the city of Detroit through its department of 
public works called for proposals for the con- 
struction of a large amount of bitulithic pavement, 
the proposals requiring the pavement to be made 
according to certain specifications, which showed 
the materials, manner of construction and vari- 
ous details of the work, and that defendant con- 
tracted with the municipality for the putting 
down’ of such pavement, whereupon complainant 
sought to obtain an injunction. The court con- 
sidered the question before it as to whether the 
fact that complainant had employed such name 
and advertised it, prohibited defendant and others 
from offering to bid upon the construction of 
pavements called in the proposal “ bitulithic,” 
where the proposals went further and specified 
the method of construction, materials, etc. Com- 
plainant was held not entitled to an injunction on 
the ground that a trade name does not give one 
the exclusive right to make or sell a given kind 
of goods, citing Globe-Wernicke Co. v. Fred Macey 





Co., 119 Fed. 703, 56 C. C. A. 304; Fairbanks v. 
Jacobus, 14 Blatchf. 337, Fed. Cas. No. 4, 608; 
Putnam Nail Co. v. Dulaney, 140 Pa. 205, ar 
Atl. 391, 11 L. R. A. 524, 23 Am. St. Rep. 228; 
Powell v. Birmingham Vinegar Brewing Co., 2 
Ch. Div. L. R. 1896, pp. 68, 72. The court quotes 
from Canal Company v. Clarke, 13 Wall. (U. S.) 
311, 20 L. Ed. 581, where the court through Jus- 
tice Strong said: ‘‘ The office of a trade mark is to 
point out distinctly the origin or ownership of 
the article to which it is affixed, or in other words, 
to give notice who was the producer .. . in all 
cases where rights to the exclusive use of a trade 
mark are invaded, it is invariably held that the 
essence of the wrong consists in the sale of the 
goods of one manufacturer or vendor as those of 
another; and that it is only when this false repre- 
sentation is made, that equity can give relief.” 
In conclusion the court states that no one can 
claim protection for the exclusive use of a trade 
mark or trade name, which would practically 
give him a monopoly in the sale of any goods other 
than those produced or made by himself, and that 
no generic name, or a name merely descriptive of 
an article of trade, of its qualities, ingredients, or 
characteristics, can be employed as a trade mark, 
and that hence defendant’s offer did not amount 
to an offer to furnish a pavement made by defend- 
ant as being a pavement made only by complain- 
ant, any person having the right to make a 
pavement according to the specifications. 
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BREWSTER’S CLIENT 


By HERBERT W. Hotcoms 


BREWSTER cherished certain ideals. There 
was no reason why he shouldn’t. After 
finishing his course at college and law school he 
found himself possessed of a mens sana in a 
six foot corpora sano with a thorough knowl- 
edge of football and a fair acquaintance with 
the law. As he ‘“‘officed”’ in his father’s 
building in Chicago and lived in the family 
home in a suburban village, he was not con- 
fronted in the practice of his profession with 
the sordid details of rent and the other et 
ceteras which are the most prominent features 
of the advent into business of the oft men- 
tioned average lawyer. It was not difficult for 
him, therefore, to determine that le would 
practice law as a man and a gentleman, for 
reward if the client’s circumstances justified it, 
but without if his duty to his client and to his 
profession demanded it. The opportunity 
soon found the man. 

Returning one night from the golf club, 
where he had recuperated from an exhausting 
review of contingent remainders and an 
equally exhausting wait for clients, he found 
a neighbor’s colored coachman awaiting him. 
As Brewster’s ideals and lack of clients were 
equally well known to his family, his sister 
hastened to inform him that the coachman was 
a prospective client, and that she had cheer- 
fully spent a half hour in entertaining him, 
lest he should change his mind before Brew- 
ster’s arrival. 

Brewster, notwithstanding his somewhat 
negligee golf clothes, hurriedly assumed what 
professional dignity he could summon and 
opened the interview. 

‘‘Well, Sam, is there something I can do for 

you?” 
4 Why, yes, Mistah Brewstah, yo see a while 
ago I maa’ied a yalla gull down ’Lanta way, 
and ’bout two yeahs back she up and goes to 
Wisconsin and maa’ies anotha fellah, an’ ahm 
mighty lonesome and ah dun ast a lady ’at 
lives heah to maa’y me an’ she’s willin’, but 
‘Mistah Preston he sez dat I can’t get maa’ied 
nohow ’twell ah gets one o’ them deevocis, an’ 
ah thawt praps yo all cud get me one.” 
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Brewster winced, ‘‘and yet,” he argued 
with himself, ‘‘why not?’’ His ideals did not 
include divorce practice, but his mind reverted 
to the half forgotten pet theory of his old 
professor in “Social Science A,’”’ “‘the lack of 
moral sense is one of the great handicaps to 
the race.’’ A refusal seemed almost immoral. 
Prompt action might inculcate respect for the 
law among the considerable colored population 
of the village. 

‘All right, Sam,” he said, ‘‘I’ll undertake 
=.” 

After prolonged questioning Brewster gath- 
ered the necessary information as to the dates 
and places of the two marriages of the irrespon- 
sible Mrs. Sam. He felt that a proper respect 
for the majesty of the law would be better con- 
served in Sam’s mind by delaying action until 
Sam advanced the court costs, and so closed 
the interview by informing him that the pro- 
duction of ten dollars would be the first step 
in the court procedure. Sam agreed to bring 
this amount around on his next pay day, some 
two weeks in the future. Brewster said that 
this time would be well employed in collecting 
the evidence. 

He sat down to a cold dinner with that sense 
of honest pride as a helper of the oppressed 
that comes at times to every decent lawyer. 
Next morning he caught an early train to the 
city. He curtly answered chaffing inquiries 
as to the reason for his early appearance with: 

‘Have to get an early start on running down 
some evidence.” 

After corresponding with the county clerks 
of various counties in Georgia and Wisconsin, 
he found that Sam’s information was correct, 
and he even secured certified copies of both 
marriage certificates. Brewster’s family of 
course was advised of the progress of events, 
and, through Brewster’s sister’s chum, the 
neighborhood. 

On the day before Sam’s pay day all was in 
readiness for the institution of the action. As 
Brewster opened the front door he saw Sam 
shuffling across the lawn, with his face 
wreathed in smiles. 

‘‘Mawnin’, Mistah Brewstah, ah’se got some 
news foh yo. Ah’s glad to say —no, ah’s 
sorry to say — no, ah ain’t sorry — well, any 
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way, de woman’s daid. Ah jes’ got word dat 
she done up and died las’ week.” 

Of course the news soon spread, and the lost 
cause was a favorite village topic in Brewster’s 
presence for some time, but he announced 
that any further mention of the subject would 
be an immediate casus bell1, when the secretary 
of the law club asked him at the Bar luncheon 
to get up a paper on “‘ Divorce by Act of God.” 


Cuicaco, ILLino1s, October, 1906. 





Followed Paige’s Advice. — The late John C. 
Paige had at one time as a protégé the son of 
a very particular friend, a pleasant, gentle- 
manly young fellow, but always ready to make 
a bet or to take a hand in a quiet game, and 
on this account it was thought best by his 
parents to send him to Boston on a limited 
income, with the hope of breaking away from 
old associates and of getting some business 
energy into him. 

Mr. Paige gave him some good, wholesome 
advice and started him along in business, par- 
ticularly instructing him to ‘ get his name 
before the public, to let the people know he 
was living,’’ etc. 

Not very long after this Boston début Mr. 
Paige, very late one evening, was requested to 
call at a nearby police station. The young 
man, it appeared, had got into a very noisy 
game and was arrested, but not before he had 
been cleaned out of everything he possessed. 

“Well, young man,” said Mr. Paige, ‘‘ this 
is nice, isn’t it?” 

‘‘ Well, sir, you told me to get my name 
before the public.”’ 

‘“‘ Oh, yes,”’ Mr. Paige replied, ‘‘ but I didn’t 
tell you to have a judge and jury go with it to 
fix the advertising rates.’”’ — Boston Herald. 


Ready to Address the Jury. — George Small 
of Norway, Me., a painter, used occasionally 
to look upon “ the ardent.’”” At one time he 
was summoned to testify in a case in court. 
Being somewhat under the influence of liquor, 
his speech was rather thick, and, to make 
matters worse, he directed his conversation 
to the attorney questioning him, so the jury 
could not understand half of what he said. 

Finally the judge turned to him and said: 
“‘Mr. Witness, speak louder, and address the 


jury.” 








““Upon what subject, your honor? ’”’ asked 
Small. 

The judge joined in the laughter which 
followed. 


Evidence in a Melon Patch. — About forty 
years ago “ Squire’? Worcester of Townsend 
had a law office at Groton Junction, now 
Ayer, and went back and forth each day upon 
the train. One morning as he was on his 
way to the station he was accosted by a 
neighbor, Deacon Peckham, who wanted some 
advice about catching the ‘‘ young rascals ” 
who were stealing his melons. ‘‘ Get some 
evidence,”’ said the squire, ‘‘ and I’ll see you 
again.” 

The next morning the squire was again 
accosted by the deacon, who asked him to 
take a look at the melon patch. Now the 
squire was afflicted with a lameness that com- 
pelled him to wear a boot having an iron 
half-circle on the sole, and judge of his aston- 
ishment to find the soft earth in the deacon’s 
melon patch completely tracked over with 
imprints of that ‘‘ iron boot.’’ 

‘* Well,” said the squire, as he started for 
the station, “‘ circumstantial evidence, purely 
circumstantial.” 

Perhaps the squire’s son, ‘‘ Joe,’’ as he was 
then called (I think he is now a practicing 
lawyer), could have explained the matter if 
he had not been in fear that the same “‘ cir- 
cumstantial evidence ’’ might interfere with 
his sitting down comfortably at supper time. 
—Boston Herald. 


A Preface. — Mr. Manson’s Preface to the 
Index Volume of English Ruling Cases is 
rather more readable than the average intro- 
ductions to law books. We quote from it as 
follows: 

‘* Matthew Green, in his poem, ‘ The Spleen,’ 
written early in the eighteenth century, de- 
scribes: 


‘* Law grown a forest where perplex 
The byeways and the brambles vex; 
Where the twelve verderers every day 
Are changing still the public way. 

And if we miss the way and err, 

We grievous penalties incur; 

And wanderers tire and tear their skin, 
And then get out where they got in.” 
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Webster Retained Retainers. — Edward M. 
Nason, superintendent of buildings for the 
state of New Hampshire, tells the following 
anecdote of Daniel Webster. 

One day a gentleman came to Webster’s 
office and consulted him in regard to a pro- 
spective lawsuit. At the close of the confer- 
ence he paid the attorney a retainer of $100 
to look after the matter. Upon returning to 
his place of business he found that his partner 
had already settled the suit, obtaining the 
sum demanded without an attorney. He 
thought $100 was altogether too much for 
an office fee, so he dispatched his clerk to look 
after the subject. 

‘* Mr. Webster,” said the young man, ‘‘ my 
employer thinks you should return a part of 
your retainer. That case has been settled.” 

‘‘ Young man,” said the lawyer, ‘“‘ you go 
back and tell your employer that a retainer is 
something to be retained.’”’ — Boston Herald. 


“e 


Lawyer as a Client.— The late Nathaniel 
Whitmore, a lawyer of considerable promi- 
nence and wealth in Maine, was able to appre- 
ciate a joke, even when aimed against himself. 
When he was past sixty a young man gradu- 
ated from his office who became a fit rival to 
his teacher. 

Mr. Whitmore owned some houses in the 
town where the young lawyer set up his office. 
Partly to encourage him, and partly ‘to save 
himself trouble, he put the property into the 
young man’s care as agent for him. Every- 
thing was drawn up in legal form, and the 
young man fulfilled his duties most satisfac- 
torily. The rents came regularly, together 
with full accounts of repairs, which were much 
less than formerly; tenants were satisfied; the 
property never paid so well before, and Mr. 
Whitmore was well pleased. 

Then came a brief letter stating that the 
property had been sold for taxes. Dumb- 
founded, Mr. Whitmore hastened to his agent 
to demand what this meant. 

‘How does it happen that I am sold out 
for taxes? ’”’ he asked. 

“‘ There was nothing in the agreement about 
taxes,” explained the young man, handing 
to his former client the signed agreement. 
‘“‘Had taxes been mentioned, I should have 
paid them.” 





““Who bought the houses? ’”’ the elder man 
asked, with a shade of amusement in his tone, 
as a light began to dawn on his mind. 

““T did,” replied the young man, modestly. 

“The devil you did! Where did you learn 
that trick?”’ asked Mr. Whitmore, now fully 
comprehending the situation. 

“In your office,’ came the answer, in the 
same modest voice. ‘I look out for a poor 
client, but a rich lawyer can look out for 
himself.”’ 

Mr. Whitmore recognized one of his own 
maxims. The two men shooks hands and 
changed the subject. 


Simultaneous-like.— In pursuance of our 
policy of preserving from oblivion the occa- 
sional gleams of falling gold that illumine the 
forest of decisions'through which we take our 
pilgrimage, we turn from distant Texas to the 
classic precincts of the First Circuit of the 
United States and read with joy, ‘ Quite 
simultaneously, if not simultaneously with 
the contract with the plaintiff,” 145 Fed. 877. 


The Patron Saint of the Law. — In answer 
to a correspondent the New York Sun recently 
printed the following concerning the patron 
saint of the law: It has been a long, a toil- 
some, even a desperate search to discover the 
patron saint of the Bar. Yet at the end he 
has been discovered. He is St. Yves-Hélori 
born of a gentle family in 1253 at the Breton 
manor of Kaer-Martin, died at Lohanec in 
1303. His studies were pursued at Paris, at 
Orleans, and finally at Rennes, where he en- 
tered official life, eventually being transferred 
to Tréguler. The earnestness of his pleading 
the causes of the widow and the unfortunate 
earned for him the honorable surname of ‘‘ the 
advocate of the poor.”’ Bishop Alain, of Bruc, 
raised him to the priesthood and designated 
him rector. From that time on he consecrated 
himself to the service of the poor. He was 
canonized in 1347 in the pontificate of Clement 
VI at Avignon. “ The tribe of lawyers have 
assumed him for their patron,” is the mis- 
chievous coniment of another Breton lawyer 
of a later epoch, M. de Kerdanet. The same 
authority assures us that St. Yves is the only 
lawyer known to have attained to the honor 
of being canonized. About him has grown 
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this legend: Dying, he presented himself at 
the gate of paradise in a train of many nuns. 
Of these St. Peter demanded: ‘‘ Who are you?” 


“Nun.” ‘ Enter then; heaven is full of your 
sisters.’ Then addressing himself to St. 
Yves: ‘And you?” ‘ Lawyer.” ‘‘ Come in; 


we have never had till now a man of law.” 
St. Yves found his way in all right, but a day 
arose when there was a pettifogging inquiry 
into his title deeds, and the effort was made 
to expel him from paradise. ‘‘I will not 
resist,’’ said the saint, “‘ but it is necessary 
that service of the writ of my expulsion shall 
be made upon me by a bailiff.” Needless to 
say, the legend concludes, they were never 
able to find a bailiff in heaven. In the brevi- 
aries of Vannes and of Rennes is found this 
fragment of a hymn in his honor: 


‘* Sanctus Yvo 
Erat Brito 
Advocatus 
Et non latro 
Res miranda 
Populo.”’ 


A Georgia Pleading. — A Macon, Georgia, 
correspondent sends us this novelty in plead- 
ing. When the case was called for a hearing 
plaintiff’s attorney had entered a judgment 
sustaining a claim filed by “A.” Also a 
motion to make claimant a party, dismissing 
as to Richard Roe and John Doe, which the 
court formally did. Query. What is the 
status of the case? 


Georgia, Bibb County. 

Personally appeared before me, A. W. 
Stokes, who being duly sworn, says that John 
Doe and Richard Roe, of said County and 
State is indebted to him in the sum of three 
and ,59,; ($3.50) dollars, for storage of prop- 
erty at 518 Mulberry Street, Macon, Georgia, 
rent now due and unpaid. 

A. W. SToxEs. 


Sworn to and subscribed before me this 
16th day of July, 1906. 
Extmo PrRenTIcE Cray, 
N. P. Exorricio J. P. 


Georgia, Bibb County. 
To any lawful officer to execute and return. 
Whereas, A. W. Stokes has made oath before 
me that John Doe and Richard Roe of said 





County and State is indebted to him $3.50 
for storage of property at 518 Mulberry Street, . 
Macon, Georgia, rent now due and unpaid. 
These are therefore to command you to 
levy on and sell a sufficiency of the property 
of said John Doe and Richard Roe, to make 
the sum of $3.50 and cost of this suit; and 
have you the said sums at the Justice Court 
of the 514th District G. M. to be held on 
the 11th day of August, 1906, ready to render 
to said A. W. Stokes, and costs of suit. 
Given under my hand and seal, this the 6th 
day of July, 1906. 
Etmo PRENTICE Cuay, 
N. P. anp Exorricio J. P. 


Sorry he Learned Law. — A prominent at- 
torney in the Tremont Building has a new 
office boy. The last one resigned a few days 
ago because the law business did not suit his 
temperament. 

‘““How long have you been here?” asked 
the attorney when the small boy made known 
his intention to engage in a different vocation. 

‘* Six months,” replied the boy. 

“* And you don’t like the law business? ” 

‘“* Naw; it’s no good, and I tell you straight, 
I’m mighty sorry I learned it.’’—Boston Herald. 


Well Put.— We respectfully suggest that 
when the State takes charge of the railroads a 
law be passed limiting the number of attorneys 
to one for every two miles of road. — Greens- 
boro (N.C.) News. 


Legal Metaphor. —‘‘ My client acted boldly,” 
said the counsellor. ‘‘He saw the storm brew- 
ing in the distance, but he was not dismayed. 
He took the bull by the horns, and had him 
indicted for perjury.” 


De Jure.— A disciple of Coke, in Charles- 
ton, S.C., when asked by a “‘ brudder ”’ to ex- 
plain the Latin terms de facto and de jure 
replied, ‘‘ Dev means dat you must prove de 
facts to de satisfaction ob de jury.” 


Lame Lawyer. -— A Scotch advocate, limp- 
ing down High Street in Edinboro, overheard 
a lady say to her companion, ‘‘ That is Mr. C., 
the lame lawyer.”” Turning round, he replied, 
‘“* No, madam, I am a lame man, but not a 
lame lawyer.” — Christian Register. 
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As Sober as a Judge; State Farm. — Stephen 
Conroy, who was in the Cambridge District 
Court one morning charged with drunkenness, 
tried flattery as a means of exciting the court’s 
clemency. When the charge was read, Con- 
roy said, ‘“‘ Your honor, I was sober as a judge.” 
Judge Almy looked at him quizzically, how- 
ever, and said ‘‘ State Farm.”’ 


Court and Lawyers Caught. — Attorney Don 
H. Powers of Maine, a brother of Congressman 
Lewellyn Powers, was once defending a man 
who was charged with some minor offense. 
The trial was before a trial justice in a country 
town, and at the close of the preliminary 
hearing a wag in the court room arose and 
said: ‘‘ Mr. Judge, I will make a motion that 
the prisoner be discharged.”’ 

‘‘T will second the motion,” 
another spectator. 

The trial justice, who evidently forgot where 
he was, and thought he was presiding at a 
town meeting, said: ‘‘ The prisoner is dis- 
charged.” 

Powers and the prosecuting attorney were 
so astonished at this method of deciding the 
innocence or guilt of the respondent that they 
never opened their mouths, and the case ended 
in this fashion. 


chimed in 


Squire Meredith’s Docket.— A correspon- 
dent sends in the following complaint copied 
from a justice’s docket. 

Commonwealth | 
v. - No. 34, September Term, 1go00. 
Henry Thimble, | 

Upon oath of Fred Fleschut who being duly 
sworn deposes and says that on the 17th day 
of Sept., 1900, at the Borough of Towanda 
in said County, One Henry Thimble, Jr., being 
than and there did wilfully and feloniously go 
into my celler of MY dwelling house in the 
first ward of Towanda Boro, while the cellar 
door was locked and he entered said celler 
through a whole left open for air, and did 
steal and carry away a quantity of cider and 
pulled out the cork in the end of the barrell 
and plugged up said whole with a corner of a 
bag and by so doing caused about all the 
cider in said barrell to run out of the said 
celler floor, causing me a damage or a loss of 





about 30 gals. of cider of the value of $5.00 
Contrary to the form of the Acts of assembly 
made and provided in such cases. 





Now, Dec. 31, 1902, Defendant brought into 
office, complaint read aloud in his hearing, he 
enters plea of not guilty. Complainant being 
deceased and after hearing proofs and allega- 
tions of witnesses, deft. discharged. 





Docket of John Meredith, J. P., No. 1, 
Page 289. 


Barbarous. — In the Town Topics criminal 
libel suit there was much to contribute to 
metropolitan gayety. In examining the tales- 
men for the jury to try the case against Nor- 
man Hapgood, who was charged with libelling 
Colonel Mann, they were all asked if they had 
ever read Town Topics. Three of them said 
that they had glanced over it in a barber 
shop. The next talesmen had never even 
heard of the publication. 

‘“T shave myself,’’ said he. 


Story on Sidewalks. — The late Judge Story 
of the Somerville Municipal Court was one day 
asked by a neighbor if he were allowed any 
of the trees which were being cut down in 
front of his house. The judge thought that 
abutters on the street were entitled to that 
privilege, and so the neighbor secured a couple 
of good chopping blocks. 

The next morning one of the workmen 
noticed that the blocks were missing, and 
found them in the adjoining yard. He imme- 
diately began to roll them out again, when 
he was stopped by the neighbor, who began 
to assert his rights to the man. Finding that 
his argument made no impression upon the 
man, he said that Judge Story told him that 
abutters on the sidewalk were entitled to some 
of the trees which were then being cut down. 

At mention of the judge’s name the work- 
man became very angry, and, shaking his 
finger in the man’s face, cried: ‘‘ Look here, 
my good man, Judge Story may know law, 
theology, and thim things, but he don’t know 
a d—n thing about a sidewalk.’’ — Boston 
Herald. 
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A Difficult Case.— Former Chief Justice 
Logan E. Bleckley of the Georgia Supreme 
Court, who, at eighty, is the father of four 
children each younger than his youngest grand- 
child, delights, since his retirement on account 
of advanced age, to revisit occasionally the 
scene of his many years of labor and join 
again, as a sort of mental exercise, in the dis- 
cussions of the consultation room. 

The other day Judge Bleckley walked into 
the Supreme Court library when the justices 
were in the midst of a deeply involved case, 
one which had for some days given them no 
little worry. Seeing a possible opportunity 
to get the benefit of well-considered and valu- 
able advice, the Chief Justice remarked: 

‘‘Take these briefs and tells us what you 
think of this case.” 

It was just the mental athletics Judge 
Bleckley seemed to need. He took the briefs 
and other papers and read them carefully for 
one — two — three hours, occasionally con- 
sulting authorities, while the members of the 
court were occupied with other duties. Then 
he returned the papers to the Chief Justice, 
while the whole court looked up expectantly 
for his opinion. 

‘““Gentlemen, this is one of that class of 
cases,’’ Judge Bleckley said measuredly, “‘ that 
whichever way you decide it, you will decide 
it wrong.”” — Saturday Evening Post. 


Pennsylvania Law Good Enough for Him. — 
An old farmer one day walked into the office 
of a Pennsylvania ex-judge, and said: ‘‘ Judge, 
I borrowed some money from a man a good 
many years ago, and gave him my note for 
the amount for one year, with interest at ten 
per cent. When the note was due I could 
not pay it, and he figured up the interest, 
added it to the debt, and took a new note for 
another year. Well, to make a long story 
short, I was never in shape to pay, so he kept 
on compounding the interest at ten per cent 
and taking a new note every year until now 
the debt is pretty big, and the interest, as he 
has figured it, is a good deal more than all 
the money I borrowed from him, and he has 
got my note for the whole thing. How much 
will the law make me pay.” The ex-judge 
said: ‘‘ My friend, according to the moral law 
you must pay the full amount of your last 





note, but under the law of Pennsylvania that 
man can collect only the amount you actually 
borrowed from him with interest thereon at 
six per cent from the date ot the loan up to 
the time of payment.’’ 

The old farmer said: “‘ Judge, suppose you 
figure it both ways and see what the differ- 
ence will be.”” The ex-judge made the com- 
putations as requested, and then told his 
client that if he settled according to the law 
of Pennsylvania, instead of the moral law, he 
would save about three hundred dollars, but 
he would forfeit the friendship of the holder 
of the note. The old man thought the matter 
over very carefully, and then said: “ Judge, 
I guess the law of Pennsylvania is good enough 
forme. Three hundred dollars is worth more 
to me just now than any one man’s friend- 
ship.” 

He went away, taking with him the compu- 
tations and statement made out by the ex- 
judge, and in a week or so returned, apparently 
with a heavy load off his mind. ‘ Judge,” 
says he, ‘“‘I made that man a tender of the 
amount as you figured it. He jawed and 
cussed around a good while, but I told him it 
seemed to me it would be better to settle all 
such matters in this world than in the next, 
and he finally took the money, and gave me 
the note. 

“Much obliged to you judge.” 


Three Years. — ‘‘ How long,’ asked the 
judge of a vagrant negro, ‘‘ have you been 
without any means of support?” 

“Since my wife died in 1903, suh,” re- 
sponded the darky respectfully. — October 
Lippincott’s. 


Fall Worth $1 a Foot. — In the early forties 
there was an accident on the Fitchburg rail- 
road near Prison Point, and the engine and one 
coach went overboard. Among the injured 
was Timothy Batts of Charlestown, the com- 
modore’s runner on the receiving ship Co- 
lumbus. 

The officials of the road wanted to settle 
with him, and asked him what he wanted. 
He asked how far he fell and was told it was 
twenty feet. Then he said he thought it was 
worth $1 a foot. — Boston Herald. 
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Recommendation for Clemency 


“ An extenuating circumstance? ”’ 
The judge was much surprised ; 
The prisoner hung his head and said, 
“* My doctor so advised.” 
‘“‘ But you admit you stole the cash — ” 
“Oh, yes, but that’s not strange 
For when the doctor left his bill 
He said I needed change.”’ 
(S. I. Litchfield.) 


Butler Found a Way Out.— When Gen. 
B. F. Butler’s office was in Pemberton Square 
a druggist from Cambridge Street called upon 
him for advice. The druggist said he had 
just finished remodelling his store, putting in 
fancy shelving, etc., and that when all was 
done the landlord had raised his rent. He 
told the landlord that, before he would pay 
the additional rent, he would move, and the 
landlord said: ‘‘ You can move if you want to; 
but, according to the law in Massachusetts, 
you can’t draw a nail in that new shelving.” 

Butler looked toward the ceiling a moment; 
then, turning to the druggist, he said: 

“Your landlord is right. According to the 
law, you cannot draw a nail, but you can 
easily remove the shelves.” Then his voice 
assumed a louder tone, as he said: ‘‘ There is 
no law under God’s heaven that will prevent 
driving those nails in.’”” — Boston Herald. 


Testimony. — Paul Murry, a French Cana- 
dian, who is employed as watchman at the 
Maine Central roundhouse in Skowhegan, Me., 
was called some years ago before the Somerset 
County Court to testify against a man accused 
of larceny. 

The lawyer for the plaintiff asked Murry 
to tell the jury where he saw the man, what 
he was doing, and what he had in his hands. 





Murry took the stand and in a drawling 
tone said: ‘“‘ Well. she was coming up the rail- 
road track and she had a valukus in one hand 
and a tronk in de oder.”’ Here he stopped 
and began to scratch his head and then ex- 
claimed in a loud voice: ‘‘ And she had a 
lantern in de oder hand.”’ 

The lawyer for the defendant jumped up 
and said: ‘‘ Now look a-here, Mr. Murry, how 
many hands do you think this man has? ”’ 

Murry replied: ‘‘ Well, if you know more 
about it than I did you can tell it,”” and he 
left the stand. — Boston Herald. 


A Leg Worth More Than a Man. — Jesse 
James, the noted outlaw’s son, is, at the age 
of 30, one of the most talented and respected 
lawyers of Kansas City. 

In a claims case that he recently won Mr. 
James told an amusing story. 

‘There was a woman,” he said, ‘‘ whose 
husband was killed in a railway accident. 
The railroad, to avoid suit, gave her $5000 
damages. 

‘“‘ The sum satisfied the woman, but a month 
or two afterward, taking up a newspaper, she 
read about a man who had lost his leg in the 
same accident, and behold, this man was given 
by the company damages to the amount of 
$7500. 

“Tt made the woman mad. She hastened 
at once to the office of the railway’s claim 
adjuster. She said bitterly: 

““* How is this? Here you give a man 
$7500 for the loss of his leg, while you only 
gave me $5000 for the loss of my husband.’ 

“The claim adjuster smiled amiably and 
said in a soothing voice: 

‘“* Madam, the reason is quite plain. The 
$7500 won’t provide the poor man with a new 
leg, whereas with your $5000 you can easily 
get a new husband, and perhaps a better one.’ 
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